INHERITANCE TAXATION:  Transfer by will subject to tax
regardless of motive or consideration,

October 4, 1933

Ure W.e Je baggerman
1110-1112-1114 vashington Aveme
st. 1‘0“1.. ¥lssourli

Dear Sirs:

This Department is In recelpt of your request for
an opinion as to the following state of facts:

"I have been informed ty the Appralser
for inheritance tax purposes in an
state of which I am "xecutor that
your off'ice has ruled that a 5% Ine
heritance Tax iz payable om an inherie
tance where & sum was begqueathed for
services sctually rendered over a tem
year perilod and so stated In the will,

111 you kindly give me such citatliom
ag you can so that I may determine
whether the statement lg correet or not.,"

Under the facts as contalined in your letter we are not
dealing with a trensfoer of proper inter vivoes but with a transfer
of property accomplished by will, Transfers actually accomplie
shed by will have almost always bteen held taxable,even when the
will was made In pursuence of an antenuptiel agreement for the
consideration of marriage or other consideration, The theory
of the law 1s that the tax runs against transfers by wlill and thet
the motlive for the transfer cannot affect its character,and that
if the veneflclary en g&g’g Li ne cannct avold tax on the
theory that he migh ve @ to under the agreement, 1if
cne there be, and present hils cleim as a debt against the eostate,
Pinkerton « Inhoritance and kstate Taxesi Gleesson & Otis -
Inhoritance Taxatlion,(4th idition),.
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In the case of Clarke v. Treasurer, 226 lass, 301,115
Hoiqe416, the testator made a will containing this clause:

"1 my housekeeper,Sarah ilizebeth Willgoose,
continues to discharge her duties to my sate
isfeection end I retain her Iin ny employ until
my death, I give her two thousand ({2,000)
dollars, with the additlional sum of five hune
dred ({500) for sach year after I am ofighty
yoars old, and & proportionate part of five
tundred (£500) dollars for the frastion of

a year, The sald legseles to the sald Sersh
Elizebeth Willgoose to depend entirely uwpon
oy retalning her in my employ until decoase,
and I em to Le sole judge of whether sere=
vices continue efficient and satisfactory.”

in bolding the transfer subject to tax, the Court said:

"The question 1s whother this le

is subject to the excise tax

by Ste Glﬂre.sva,aae.l,whmh mst be
levied on 'All propsrty within the
jurisdiction of the Commonwealth
sorporesl or incorporesl,.....which
shell pese Ly will, or by the laws
regulating intestate succession, or
by desd,grant or gift, except in cases
of a ons fide purchase for full cone
sideration in money or monay's worth,
made or intended to take effeet In
possesgion or enjoyment after the death
of the rantor, weaade

it ie plain that the will gives a legaey,

The property passes to the housekeeper by
reason of the will, The sntecedent cone
tract between the perties required the
testator to make & will and therein 'begueath!
a definite sum with & rule for ite inerease
by lapse of time, This contract was exe=
cuted oxsctly asccordiing to ite terms, The
promise of this contraect, if kept, does not
give rise to a debt, It {c in this respect
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distinguishable from that before the court
in Krell v, Codman, 154 uass, 454, it
simply ereates an obli ation to give a leg=
acy by will, It is & contresct not ususual
in its suvstance. “ontreets to make & legacy
not infrequently come before the courts,
Lowe v, %atscon, 179 Lass, 30, Wellington v,
Apthorp, 145 Hase, GO ,@uaGewRae

There are no words of axception or limitation
in the statute which indieate any legislative
purpose to exempt from its sweeping provisions
a logatee standing as doee the one at bar,”

In the cese of Hicharxison v, Lane, 186 N, L. 44, 254 Mass,
403, decedent, in consideration of an agreement to providse her suite
able meintenance for 1ife, agreed to psy the petitiomers $300 in cash,
and to make a will devising hor house to them in fee simple, both of
-hieh she did. In holding the tremsfer subjeet to tax, the Court
salds

"Por the reacons statod in a similar case
of Clarke v, ireasurer, 226 Jdasa, 301,
paessed to the Richardsons by reason of the
will and that the devise iz subject to an
inheritence tax under 5t, 1909, c. 490, Pt,
4, Sec, 1, as amendod by St, 1912, Chapter
e’?u, See. 1,"

The case of the Matter of Gould, 156 N, Y, 483, 51 N, E,
287, is 1lluminating on this point so fer as the courts of uissouri
are concerned, for the reason that tholr inheritanse tax law finds
its origin in the inheritance tex laws of New Vork and Illinols,
In that case, Jay Gould, shortly before his death, agreod with his
son that the value of tﬁn latter's services in his father's busi-
ness for twelve years amounted to 15,000,000, and that the father
was indebted to hls son to thet extent, He thereupon made a will,
reciting the fects respecting the services the son had rendered
and fixed thoir value at the agreed amount, The court in holding
that this bequest was subject %o a logmcy tax, sald (l.c.288)3

"It 12 certainly within the constitue
tional power of the legisleature to tex
all property transferred by will,
whether the motive of the testator be
to make & gift or pay a debt, and the
language, absolutely umambiguous and
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free from savin, clauses, which the
legislature employed to accomplish that
result, affords the best Iindlcation that
the word 'transfer' in the statute 1s
used edvisedly and sccording to 1ts
ordinary lop{ algnlrienticu which is
that the owner of a i‘l.nrl it te
another person with thn intent of ma:lng
the rights winich he has in 1t to the
latter, uvouv, lLaw Dict, Indeed, 1t can
easily be imagined that the leoglislature
aimed to prevent parties from avolding
payment of the tax by changing intended
beneficiaries into testamentary creditors,
It matters not whet the motive of a
tranafer by will may be-= whether to pay a
debt, discharge some morel ovligation,

or to benefit a relative for whom the
testator entertains a strong affection ==
ir thodtﬁloormﬁbomopﬂzm
beneficlary, the transfer is made by will,
and the l‘h‘d. by the statute in question,
nhn”n tax to lmpinge upon that performe
anco.

In State v, dolllier ( Sup, Ct, Kam, ) 152 ¢, 771, a will
was executed bequeathing all the propsrty of the testator to his nlece
in pursuance of a contract entered into between them many yeare before,
wmchmwwnnnthnﬂomrorh!nulusuhonvd.
Court held that the property pessed by will and was liable to the
succession tax imposed by the Inheritance Tax Law, and that
vielon exempting from the operation of the iet the case of
purciase for full consideration in money or money's worth was intended
towplyaololytommb deed or grant made In contemplation of

end that it had no epplication to the trsnsmission of property
il The court seld (1. ¢, 778=773)s

"The Leglslature, however, recognized

the force of '"the ruling peassion ttﬂ-g

in death', and elso the fact that the
uperim ol other states was domon=
strated that various shifts and devices
would naturally be resorted to Ly the
owners of large estates for the very
purpose of avolding taxes upon successions
and inheritances, and that actual transfers
of property would freguently be made in

¥
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contemplation of death with the intont

that the property transferred should escape
the tex. ‘his 1s what the lLegislature had
in »ind by the provision that the succession
should be taxed in all cases, except where
the trensfor, made b; deed or grant in
contemplation of death, was supported by

a 'full consideration' elther Iin money or

in monoy's worth,"”

The case of carter v, Cralg, ( Sup. Ct.N.H, )90 Atl, 598
is a case simller iIn point of ruct to the Holller Case, supraj howe
ever, the wording of the Court 1s illuminating ém this polnt:

"It can make no difference that there

was a valid consideration for the comtract
to tranafer the property by will, The
imposition of the tax 1s not limited to
proverty pull.n? gratultously by will,

but extends to 'ell property ' so passing.
If the Legislature had intended to limit

the imposition of the tax to property
passing gratuitously, 1t could essily have
sald so tut, by providing that all property
passing by will should be subject to the
tax, it manifested an intention not to limit
it, Hatter of w‘ 156 N, ¥, ‘23. 51 Ny Ky
2873 State Street Trust Co, v, Friebe, 209
sasa, 8‘?5; P56 R, B, 851.-

Therefore in view of the cases e¢ited herein, 1t i1s the
opinlon of this office that whore there 1s a transfer of property
accomplished by will that the transfor 1s subject to an inheritance
tax in the State of dilssouri, regardleoss of the consideration and
motive for the transfor,

Respectfully suimitted,

JUHN W, HOFFMAN, JR,
Assistant .ttorney General.

APPROVEDs:

ROY WeKITTRICK
Attorney General.

JUHsLC




