INSURANCE DEPARTHMENTS Vhat constitutes an insurance
contract and the doing of
Insurance business 1n this state,
Penalty for transacting bnsurance
business 1in thils stats without

authority,

¥

Insurance Department ky
Jefferson City,Missouri /¥k

Gentlemen:

Recelpt of your letter dated April 12, 1933, 1s
acknowledged, The letter 1s as follows:

" A number of unlicensed companies are
attempting to do business in liissouri
both by mail and through representatives,
The literature of two of these companies,
The National Ald Assoclation and Lincoln
Ald Assoclation, 1s enclosed,

Y@ should llke your opinion as to whether the
buslness transacted by such companies is
insurance within the meaning of the Missouri
“tatutes, If 1t 1s insurance, what steps
can be taken to prevent solicitation of
members in this state,

Is 1t permissable for unlicensed insurance
com anies to advertise and solicit tusiness
throua? radio stations loeceted within the
state?"

Attached to your letter 1s a purported application
for certificate of membershlp in Lincoln 4A1d Assoclation
of Wilmington,Delaware; also copy of purported form of
certificate or contract presumed to be in use by the
Lincoln A1d Associationi also attached to your letter in
connection with the foregoing are various promotion
clrculars; a letter of the president of the company with
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reference to prospective salesmen for the company and also
magazine advertising used by the Lincoln ild Assocletlon,
Also attached to your letter are substantially the same
application, certificate and 1iterature of the National
Ald Soclety, said to be incorporated under the laws of the
State of Indiana,

The purported application for certificate of
membershlip in the Lincoln Aid Assoclation states that 1t 1s:

"Application for Certificate of Membership in
Lincoln Ald Assoclation of
Wilmington, Delaware",

then follows space for name and addrese of the applicant, name amd
address of beneficlary.

It 1 further stated in the application that the
application shall be considered a part of the contract for
membership.

It 1= further stated in the application:

"It 1s also agreed that there will be no
llabllity on the part of the Associetion
unlees and until the certificate of
membership 18 1ssued and dellivered to me,
while I am alive and in good health,

free from disease and that no llabilit
shall exist against the Association

any of the answers to the above questions
relative to my health on the date below
ere found to be untrue,”

The application further appoints and constitutes the
board of directors or a mejority thereof as attorney in fact
for the applicant, to cast the vote of the applicant at any
meet 1n8.

The form of certificate or contract states that the
Lincoln Ald Association agrees that for the consideration
of a membership fee of 4,00 and a registration fee of 1,00,
the application executed by the member and the further
payment of all amounts required to ve pald under the conditions
of the certificate during 1ts contlinuance, the person named
in the certificate (thereinafter to be called the member) 1is
entitl~sd to all benefits as provided in the by-laws of the
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association and in the event of the natural or accidental
death of the member, the beneflclary named in the certificate
or contract 1s entitled to the benefits designated in e -
schedule set out on the face of the gcertificate,to=-wit:

"Persons from 1 to 10 years inclusive, 500,003
11 to 65 years inclusive, $1,000,00;

56 to 65 years inclusive, %750,00;3

€6 to 70 years inclusive, $500,00;

71 years and over,inclusive,; 250.00,"

Provieion 1s made for the payment of diaabilit{
beneflits when such disabllity 1s suffered through violent,
external and purely acclidentel means and a schedule of the
amounts to be pald for such disabllity 1s set out on the face
of the certificate or contract; then 18 provided & space for
the name of the Company, 1ts reglstrar and president,

Certain purported by-laws are printed on the certificate.
Seetion 2 of article I of the bye-laws states:

"Seetlion Z, Purpose = To unite reputable men
and women who are wage earners, for the purpose
of givings ald to the widows, creditors and those
dependent on 1ts deceased members, "

Jeetion 4 of Artlicle I of the byelaws provides as
follows:

"Sectlon 4. Coertificetes = (hen an application
i1s accepted by this assoclation and the membership
fee in advance 1s pald, the assoclation will issue
to such spplicant a certificate, but no llability
shall arise thereon against the association, nor
any benefit be due to the applicant until the
1ssuance of such certificate and its delivery to
end acceptance by the applicant, while such
applicant 1g alive and in 0od health,"

Article IV provides for the amount of benefits to be
peid members under certain contingencles,

Article V of the by-laws provides in part as follows:
"Seetion 1, When a death or permenent disabllity

shall occur to & member to whom this contract
1s 1ssued end the associlation !s llable therefor,
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1t shall be the duty of each member to make
a contribution, 1f the dilrectors deem 1t
necessary, which contribution will be §1,00.
This 1s the only time a contribution 1s
required, except for expenses,"

The purport of iLrticle V 1s explained at the close
thereof by the following:

“Guaranteed costs: The above section provides
that in no case can the directors call on the
mombers to contribute more than $1,00 a month
for death clalms, making the guaranteed cost
for death claims not to exceed J1l2,00 yearly.
There !s absolutely no other contributions
called for, mcept expenses and even that 1s
1imited to an amount not to exceed ;4,00 during
any twelve month poeriod.,"

fection 1 of Artiele VI of the bye=laws provides for
the giving of notlce to the secretary of the assoclation in case
of death of a member,

srtlicle VII of the by-laws provides that upon death or
permanant dtsability of e member of the assoclation, who 1s a
member in good standing the secretary shall mail the beneficlary
blank proof of claim which shall be completed and flled with
the assoclation end 1f the claim l1a approved by the directors
of the assoclation, the secretary of the association shall
notify the membere of the fact thet a contritution is duve, if
a sufflecient amount 1s not already In reserve to pay the claim
and 1t 1o further provided in such Article VII that:

"Every member of thls assoclation shall, within
thirty days after the malling of any notice, of
contritution, pay the amount thereb; requested
from him or her, and the fallure so to do shall
ipso facto suspend the member so falling from
all rights and benefits in this assoctation",

Sectlion 2 of Article VII of the bye=laws reads as followss

"Section 2, All payments made by any member now

or hereafter are voluntary contributions for the

purpose of alding members of this associat!on,and
to take care of expenses of said assoclation",
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Seection 4 of Article VII of the by=laws reads:

"Sectlon 4., It 1s the purpose and object Of
thie associatlion to furnish protection to
the beneflciaries of the members hereof,
Hefore a person is elipible to become a
member, it 1s absolutely necessary that they
be in -rood health, free from any disease or
d1sabllity",

Saetion 5 of article VII undertakes to fix the time
within which suits may be brou-ht against the association on
account of matteras arising out of the certificate or contract.

The certificate or contract recites that the Lincoln
A1d Associlation 18 charterad by the State of Delaware, e
take 1t therefore that 1t is a corporation organized under the
laws of the State of Delaware, The liabilities provided
for in the certificate or contract are the llabilities of
the Lineoln Ald Assoclation, It 1= recognized in the
certificate that sults may be brourht against the assoclation
growing ot of the certificates 1ssued by 1t, hile 1t 18
stated In the certificate that the payments made by the
members are voluntary contributions, yet 1t 1s also provided
that members who fatl to pay these contributlions lose all
of their ri1-hts of membership In the assoclation, There
1s nothins in the certificate or contract which bears any
resemblance to recliprocal or intere-insurance between persons
who voluntarily band themselves together to insure each other,

A contract of inesurance 1s defined in Viordes and
Phrases, Volume 4, pege 348, as follows:

"An ordinary 'contract of Iinsurance' 1s defined
as an agreemnt to pay a ziven sum on the
happening of a particular event, contingent

on the duration of humen life In consideration
of the immediate payment of & smaller sum

or a certain equivalent periodical payment,"

The foregoing is the pgeneral definition of a
contract of 'neurance accepted by all of the authorities in
this ecountyy. See
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Pirice v, iret Russlan ‘lavonic Greek Catholie
venevolent ‘oclety, 83 N. Jo Lqe 293 .

Tourtlott v, Insurance Company, 126 Me, 118;

beltimore Life Insurence Company v. lloyd.
(Del,) 91 A, 653, 6553

Attorney General v, Oagood, 144 N, =. 377,

It 18 our opinion that the foregoln: certificate 1if
and when 1ssued to an insured by the Lincoln Ald issoclation,
would be an ‘n=uraence contract and if applied for in and deliverad
to a resident of the ‘tate of 1'ssouri would constitute a
transaction of insurance business within the meaning of the
'seour] statutes,

If such business !s conducted In this state without
authority from the ‘uperintendent of Insurence, any agcent or
solicitor for the company who acts for them as agent or
solicitor in this state, could be prosacuted by virtue of
Seection 5008, lievised Statutes .lsceouri, 1929,

Any person or porsons acting as agente or solicitors
for any such company not llcensed to do husiness in this state
where esuch agency or solicitatlon 1s carried on or made by
means of & radio located in this state, would be gullty
under the provislons of =ald Section 5908.

Ihe purported epplication and certificate in use by
the National /1d Society, submitted with your letter, are in
substance the same in character, form and meaning as the
eapplication and certificate of the Lincoln Ald Assoclation
and what 1s sald as to the Lincoln Ald Assoclation application
and certi!ficate applies equally to the application and
cert!ficate of the Natlonal Al1d Soclety,.

/e are returning you herewith the filles and exhibvits
transmitted to us wilth your letter of April 12, 1933,

Very truly yours,

GILBERT LAMB
Assistant Attorney General,

APPROVEDS

ROY McKITTRICK
Attorney General,

GL3LC




