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EXE ... .PTIQN OF AGEN CY 
)F THE STArE :-

strumental i ty of t he Sta te and ca.rry5 ng 0:1 
governmental function, s hall not be reauired to 
pay Fede r al processing tax on wheat r aised o r 
purchased by it and milled. 

I) -3) / 
ft- - - - -December 28, 1933. 

Bon. Stephen B. Hunter, 
Director of Penal Institutions, 
Jefferson City , Yi ssouri. 
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) 
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Dear Sir: 

We are acknowledging reoeint ot your letter in which 
you state as follows: 

"Your letter of November 10, relative to pr ocess­
ing tax on wheat raised by the Missouri Training 
School, received, and I am convinced t hat I should 
have been more explicit in my inouiry. 

The Mi ssouri Training School made arrangements to 
have the mill at Boonville process the wheat 
r a ised by the ~· i ssouri Tr a ining School, r educing 
it to flour, Rnd t he flour t hat was to be made 
ou t of t his wheat r a ised by t he Training School 
was to be used in bread mak ing at the institution, 
and the offal, or the bran, ~as to be used in 
feeding the dairy cowa belong ing t o the ~'issouri 
Training CJchool. 

The pr ocess ing tax t hat t he Collector of Inter nal 
Revenue, at Kansas City, said we would have to 
pay was on the flour that would be made from the 
Jrheat raised on t he lands ! ,armed by the ~·iasour1 
Tra i ning School. I felt aui te sure that if .e 
milled t his wqea t ourselves there would be no 
pr ocessing tax, but when we take t he wheat to t he 
mill at Boonville and pay them t o reduce the 
wheat to flour, t he Government demands a pr ocess­
ing tax. 

You mi ght look at the ouestion even in this way : 
suppose t hat the penal institutions bought wheat, 
then made a contract with the milling company 
here in Jefferson C~ty to grind this wheat and 
reduce it to flour, and all the flour and bran 
that is made in the processing ot the wheat into 
flour would be used by the penal institutions; 
then, would we owe the processing tax on the 
flour made trom this wheat in this way? 

If we owned the mill and ground the wheat our-
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aelYea, it aeeca we would not, but the Internal 
ReYenue Oolleotor contends we owe it if the 
wheat is gzoun4 in some mill not owned by tbe 
penal institutions. It should not make any d1ff­
e%enoe whether we grew the wheat or bought 1 t ae 
to whether we should pay t he pr ocessing tu. 

I am mating t hia ezplanati on s o t hat you may better 
UJ'ldera-tancl what I had in mind aa to processing tax. • 

On lfoYember lOth, in our fun op11)1o11 upon tbia question, 
we oalled JOUr atten tion to some Federal dec1a1ona .nieb held 
that the lederal GoYerruaent baa no right to leTJ or exact a taz 
from the atatea or their political sub41Yieiona. ! his general 
proposltio!l ts well recognised. We do not belieYe that it would 
aer.e any useful purpoae to requote thoae de~iaions i n t h is reply. 

&s pointed out i11 the f1rst . oo 1n1on~ the prooeaa1ng tax 
is levied againat the indiYic!ual who does the milllng or other 
processing. !hen cannot be any queatlo1l blt that the Vlasouri 
!raining Sebool at BoonTUle, as oo•ered fully in tbe fire1 
opinion, 1a a department of the State of U1esouri, and a tas 
of any natul'e againat thie inetitution would M a tax against 
the State of Ji1s aour1. If the lliaaouri Traini ng School at 
BoonYUle were subJect 'to a prooesaing tu, then we bel ine it 
would be eubjeot to that tu on wheat whioh it milled, regar(l. 
leas of whether it grew the wheat or whether ir purchased t he 
wheat. On the other han4, ainoe it ie eumpt f:roa tazation 
aa being an instrumentality of the State of U1saouri it makes 
no d1fferenoe whether the wheat wbioh 1e mills 1a raised upon 
i te fara, or whether the wheat ia purohaael fzom an ind1Tidual 
and then mUle4. !he processing tax is leTied upon the actual 
milling and it 1e immaterial where the wheat ia grown or where 
the wheat ie ~a1l led. !he leYying of this tax on wheat 'Jllreha.aed 
and milled by you ia just ae auoh a tax upon the State of isaouri 
as tt the wheat had been produced by the inatitution. · 

We are therefore of the op inion t hat in view of t he 
Yederal Go•ermaent'a lack of" power to tax the State of W.ssour1 
or its inetitutiona., the ltiseouri !raining Scho:ol at BoonvUle 
cannot be required to p ay a processing tu upon wheat whioh it 
mill•' regardless of where the wheat 1a ron and regardleae 
of where the wheat ie milled. In Tiew o the poa1tion of the 
·Internal Reyerme Colleetor on t his matter, I belieYe it would 
be proper for you to auggeat to hia that in as muoh as the 
Attorney General of ll1e-.our1 baa adYieec.t you t hat no tu is 
due from your 1net1tutioa, that he obtain an opinion from tbe 
Atto:rney GeneYal o~ the United state• upon this question with 
the Yiew of a•oiding any diff'ioul ty oTer the coll ection of this taz. 

Attorney General. 


