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ltr . C3tephen B. Pun-ter, 
Director, Penal Institutions, 
J efferoon Ci t y , ties0uri . 

Dear Sir: 

Hovernber 10 , 1933 . 

A 

' 

we are acknowledging receipt of your letter in wh ich you 
in~u ire as fol lows: 

"The Collector of I'ltcrnal !!avenue at Yansas Oi ty 
says t aat t~e ~issouri Training ~chool a t 3oon­
vil 1e ~at nay proces s in~ tax ~n w,eat raised by 
the Ins titution . All work done in 'Oroduein.g t his 
wneat was done by in~ates, is ~Y unders t anding , out 
the '1evenue Collector says that s inceP.ll t he boys 
ln the instituti on were not used in nroducing t nis 
wheat therefor e we are co~elled t~ pay t he tax. 
It ~i6~t be hel d that all t he boys did part ici~ate · 
in uroduc1ng the wheat, as t hey 811 contributed in 
tork to f urnish shoes Bond other foods e.nd other 
t hings t hat were ne cessar y to those ~ho d1 ~ the 
actual work in the wheat. In !a.ot, all t he boys 
in the Training Sc~ool t So~nville contri~1te 
Oo:!!e thing t ., e aoh oth~r in all t'lc t:or k t hey nre 
doi ng . I f the Tranin~ ~ohool is required to pay 
this ~1 . 30 per bbl. you ean see it i a quit e an 
1 te1n dur i ng t 1.e year. 

ould be pleased t o be adTised by you whether you 
tnink there i s anything t hat might be done to 
relieve us of ~hio tax.• 

You i nquire whethe r the llissour i Tr a ining 3chool a t 3oon­
v i lle may be requ ; ~ed t o pay the nrocessing t ax on wheat raised 
by the institution. 

Process tax i s levied by the Agr icul t ural Adjust~ent Act 
of Kay 12 , 1933, chapter 25, 48 Stat. Seot ioB 9, p~e apb (a) 
of t he ~ct provides : 

"To obtain revenue f or extraordinary eroenses incurred 
by reason of the natio~al economic emergency, there shall 
be leTi ed nr ocess1ng taxes as berein~ter proTided. When 
t he Seoretary of Agriculture determines th~t rental or 
benefit payments are to be made l:"ith respect t o any 
baaic agricultural commodity, he shall proclaim suoh 
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determination, a nd a ur ooeas1ng tax shall be in effect 
wit h respect to such commodity from t he beg inning of 
the marketing year t nerefor next fol lo i ng t he date of 
~1oh proclamat ion . The pr ocessing tax &hall be levied , 
assessed, and collected upon the f irst demestic pro­
cessing of the commodity, whether of domestic pr oduc-
tion or i mported, and shall be paid by t he processo r . • •• 

Paragraph ( d) of 8aid Sect i on 9 prov ides as f ollows : 

"( d) As used in part Z of t his t i tle--
(l) In case of wheat, rice, and corn , t he ter m •pro­
cessing • means t he ~illing or othe r pr ocessi ng ( excep t 
cleaning and drying) of ~heat, rice, or cor n for marke t, 
i ncluding custom milling for t oll e.s well as comlt~erci al 
mi lling , but shall not include t h e grinding or cracking 
t hereof not in the fo rm o! !lour tor feed pur oooes only. 
(2 ) In c ase of Cotton, the t erm •prooessi ng • means tbe 
spinningt me.uuta.cturing, or other processing (excep t 
grindingJ of cotton; and t he term •cotton' shall not 
i nclude cotton l i nters . 
( ~ ) In case of tobacco, the te~u 'processi ng ' neans 
the I!'lanufacturint; or other p rocessing (except drying 
or converting into i ns ect icides ~;d fertilizers) of 
t obacco 
( ~) !n case of hogs, tbe term •process ing' means ~he 
slaugh~er of hogs for market . 
( 5 ) In the case of any other comtlOdi t -y , the term "pt-o­
cessing 1 r."le n.ns c:my n.arru.~aeturing or other pr ocess ing 1!1-
volving a. change i n t he form o! the commodity or its 
prep a%ation for market, as defined by regulations of the 
Secr e tary of Agricul ture; and i n presori'b.ing such regu­
l ations t he Secretary sh all g ive due weight to the ous­
toos of the industry. •• 

Disregarding the statute, a pr ocess is generally accepted 
to oean a mode of treatment of certain materiels t o pr oduoe a given 
resu! t . It ie an act, or eer 1ee of acts, per!or~ed upon t he 
subject r.1atter t o be t r ansforned or r e duced t o a. oifferent st~te 
or thing . Acooraing t o Section 1 of paragr~h {d) of the let i n 
t .he case of wheat, fi p ro.oessing" means the mil l illg or ot her p ro­
cessing ( except cleani ng and d:tying) of whe·at, including custom 
milling for toll rlS well as commercial milling , but shall no t in­
clude the grinding or crack ing t hereof not in the form of flour 
Coi ~eed pur poses only. Under Section 2 , process i ng of cotton 
means sp inning and manuta.ctuYing. Under Seetion 3, t he ease of 
tobacoo nr ocessing means manufacturing of tobacco, and under 
Section 4 i n the ease of hogs, it means slaughter of hogs for 
t he ma.r 1cet . Under general Section 5, as apnl i ed to all other 
commodi ties, proe~asing means•&ny manufacturing or other process 
involving a. change in the form of the co~odity, or its "O:repa.rat1o:a 
for market. • 

As we interpret the a'bo.-e sect ion8, processing does not 
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mean t he produc tion of the wheat from t he eoil . Under Section 1 
above • 1 t means milling ( except cl eani ng and drying) , and s hall 
not include the grindi ng and crac~ ing ther eof in the for.:t of 
f lour for feed purooses only. 'e believe that t te proper construc­
t ion or t he Act is that.a ~recessing tax is not DPrl icable t o 
.Ueat ~rown and narves ted where no other process is n~plied to 
the wheat . That inter pretation see 1S to be entirely coneistent 
with the var ious d~fin1 t ions of proceos ing , as contained in 
parp~rapb (d) of Section 9 . I t i s not , under sai d naraqraph , 
the r~1s1nr of t he ~ogs t hat lays the basi s for the pr0cess ta2 
but the slaughterinf.:. of them. It is not the raising of the cotton , 
l:n t t he cpinr.ing and mnnu:~:lcturing. 

Although your inquir~ is eiJ en t PS to any t:>Toccssinr· whi ch 
your inati tut1on might do t o the wheat , e have assumed that the 
wheat is raised by you r institution and oar~eted in its or igi nal 
form , l thout any pr ocessi ng , ~e is defined in paragr~nh ( d) of 
Section 9. I f our assumption i s correct then we ~re of the 
opinion t hat as a pr oduce:r of wheat who does not c na.nge the fo l'll 
t hereof and does nothing in the form of processing , t 1~t t he 
insti tutlon ~ould not be liable for the pr ocessinG t~~. On the 
other ho.nd, if your instit,ttion so deal e ith t he .... heat, ae 
milling it, etc., an to come u1thin t he basis upon which t he 
pr oces s tnx i s leviP.d , we nre nt lll of the opinion that your 
ir.stituti n ~uld not be subject to the pr ocess i ng tax , f or the 
f ol lowi ng r easons her einafter set out . 

In 37 e. J . 883, i t i s said : 

• congress posces ses no ~o~~ to l ay t axes which would 
obs t ruct or interfere with the legitimate and efficient 

or kings of the state goTernmente, or of the ~encies 
or inst rumental i ties empboyed by them. " 

The above pr inc iple i s furtne r expressed in the cas e of 
lletcalf v. ~1 t c '1e l l , 70 L. Ed . 384. f he cour t s aye at t'E'ge 3911 

"We pass to the mor e difficul t question, whe ther Con­
gress had the constitutional po~r to i~ose the tax 
in queat:on and t nis oust be r~a ered i n ~ecert ining 
whethe r its ef f ect i s such a s t o br ing it wit hin the 
nurv iew of thoa~ decisions holding t~et the very na­
ture of our constitutional system of dual sover eign 
governnents is such as 1mrl i edly to pr ohi bit t he Fed­
eral governcent f r om taxin~ the in trunent311tiee of 
a state government, and in a e~milar canner to li~i t 
the power of t~e e tates to t ax the inst~1ment 11ties 
of the Federal gov~r~~ent . • 

•Just hat instruncntalities of either a state or the 
Feder al gover nr.ent are exoapt froe tax~ t ion by the 
other can~ot be s t ated in ter~a of univers~~ ap~lica­
ticn . But t his court baa repe tedly t el d that 't~ose 
&gencies t~ rough which either government immediatel y 
and di r ectly exercises its sover eign power s are ~e 
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f r om t he t&Xing uower of t he ot her . Thus, the e~loy­
m~nt of officer s who axe ?gents to a~~inister its l aws 
( Collector v. Day, suur a· Dobbins T. Er i e County, 16 
I)ct . 435, 10 L. ed. 1022~, i ts obligations sold to r"lise 
~ubl ic ! 1mds ( .:eaton v . Ch:u-leston, 2 Pe t. 449, 467 L. ed. 
481, 48'/; Pollock v . .Far• ers' Loan& T. Co . 157·1. s. 429 , 
585, 586, 39 L. ed. 759, 820, 821 , 15 Sup. Ct . Re·p . 673), 
it investments o~ oublic funds in t ne securities of or i­
vate corporations , for publid purposes ( United St a tes v. 
3alti~o~e & 0 . ~ - Co . 17 ~11. 322 , 21 L. ed. 597) , ~trety 
bonds exDeted by it in t he e%ereise of its nolice power 
·( '!lbrosini v . TJni ted States, 187 U. 8 . 1 , 47 J., . ed . 49, 
23 Sup . Ct . ~~u . 1, 1 2 . Cri . Ren . 699 ), ?re "'1 1 ~o 
i'ltiC~ate1y con.,eeted ..-ltb t 'l.e necer:a.,rv 'func-+. i o .1£' of 
$0vernnent, to fall within the establi ~ ed exe~ntion ; 
and en the inotrur1ent <Uit y is of tlet C H~re.ctar, t 'lP. 
i mmunity eztc~ds no t o~y to t~e i~stru~e~tality itself 
but to income derived fro it (Polle e~ Y. Farmers• Loan 
& T. Co . and illeop1e v . Oklahoma, suura) ~d•forbids 
an occupation tax i~osed on its use (Choctaw, 0 . & G. 
R. Co . T. Harrison, 235 U. S . 392, 59 L. ed . 234 , 35 SUp. 
Ct . Rep . 27; and s ee Dobbins v . ~:rie County , supra)." 

• .... xpe:r ienoe ha.s shown tna t t here is no formula by which 
that line m y be plo t t ed with prec ision in adv nee . But 
recourse may b~ had to the re$aon unon wh ich t~~ rule 
rests, ~d wh i ch ~~Gt be the g1 iding ~rinciPle t~ cont%01 
i ta oper at ion. I ts origin was due to the essential reqa1r.-

. ment of our consti t u.t ional s ystem t hat the Feder";ll govern­
ment must e~ercise its authority withL~ t~~ terTitorial 
li~its of the states; and it rests on t h~ conviction t~,t 
en.oh gove-rnment in or der tnat it n y i':!dmi"\ 1et er its affairs 
wi tllin 1 ts own sphere J must be left fr ee f r oo unciue int er­
ference oy the other . 

~11e it is evident that in one asnect t he exte~t of t he 
e xemot1on must finally depend upon. the e f!eot of the tax 
upon the functions or t he goTernment alleged to be a!'fecte4 
by it , still the natu re of t he government al agencies or 
the mode of t heir oonstitntion may not be d1srt'grrded in 
pass in~ on the aueot ion of tax exe~tion ; fo r it is obvioua 
t'le t an ency a.v be of such a C11e.raeter O!' so 1 Tlt 1 :1 tel y 
connected with t he exerc ise of a noweT or the )P. r fo r manoe 
of a duty by the one go~er~ent, that any tax~ t·on ~ f it 
by the other would be suc h a direct inter ference ~ltn the 
functions of gover nment itself as t o be pl ainly ~e vJn 
t~e taxing ·.)ower . • 

11 It is on t his principl;._~ that , es we have seen , any t axa­
tion by one gover~ent of t he salary of an officer of t he 
other, or t he -ubl i c securities of the other , or ~~ agency 
created end controll ed by t he ot he r, exclusively to enable 
i t to per£or· a goTern,ental f unction i s n roh ibi t ed. • 

There can be no question but that t he state of ~i ssouri 
' 
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i n t he o7>erat ion of its penal institu tiono, is performing a ROVern­
ment al fu~ct1on . It is ju~t ~s ru ch a part o~ the go~crnrnental 
funct ion to c9orehend a~ i~c~rcerate cr i~in~s for t 1e protection 
of itself and ito cit izens P~ it i s t p provi de ag~~cie s f or the 
pr ot ec t :on or its own Dropcrty Clnd t he ) ro '1eTt 1 c 'ld r i bn t s of 
its citi~ene . As a matter of fact, it is only by the ~~)rehending 
&nd incarcerating of t he o~iminals that it can r1t ect its o~n 
:pr o-·erty a.'ld the ur ooert y an. C. r igh ts of it£ citizens . T'nese 
nenal in~titutions, as an ar m of the State :n carr ying out its 
bover~ental functions , are generally ~~~~orted by taxation end 
by revenue f r om the var ious 1nstit u ti.:l.1S . r 'i€ "WC..l"'lt of t axation 
neces sary for the suo ort of such penal i nstdtutions varies in 
ao f ar c:s t he 111s ti tution3 ue ca_~1.~le .Jf .Jroduc · , , ircome for 
t he ir own sup~ort . Revenue r a ised by t: x~ t ion is an income of 
t he s t ate . J..oney derived from products produced and sold by the 
var ious ue•.al i nstitutions are r.lso a.n i ncome of the ~ tate . llo 
one would contend t hat the Fede~al gover nment ould hpve a right 
to l eYy eny sort of tax against t he gen~ral revenue r aised by 
the St ate of " issouri, and e.s we view i t, they would h?ve no more 
right t o l evy any sor t of tax against ~rodllcts or inco~es derived 
in the -1.1lagement of its •)enal institutio:J.s . 

Thie pr inc ipl e i s no t ne~ ard hS$ been r ener 11v recog­
nized in t~e exemu ti~G fro~ Feder al income taxes, s r~pries o~ 
state officirls . The s ala ry of a state office~ ,ho ever, at the 
time that 1t woul d be subj &ct t o income tax, is t he per~onal 
property of the off icer, and has ceased t 0 be r ropnrtv of the 
atate . ~eat raised by t he Refor~atory , however , never ceases 
t o be i nco·.,e o :- the state , w'len in its oriei 1o.l at te or re-present­
ed by noney 1ich it brint;s upon t he ma r~~et . If the Federal 
gover~ent cannot tax i ncomes of the state offlc i ~ls because it 
woul d be ~ mtrden upo~ the ~tate, then it is h~~d to understand 
by what tneory the Feder al c-overn:nent coul d t aJC the income re-
aul tinr; fro"J c t at e oroperty a.nd the op~ration of Pto.te insti tu­
tions . I f it had a right to t e.x t .'\e i ncome der i ved f r o=t the 
proper ties of the e tttte of i~SO" r i , t l'\en, by t'\C E' ~ ,e t oken , 
1t oould llave a r ight t o tax the physical proper ty of t he '3 tate . 
This it certainly cannot do . The Federal government h nr no 
right t o t ax the revenue derived by the St tl te , and ye t, t o uermi t 
a tax on the i ncoee or products derived f rom state nro~erties 
would be in eff eot a tax on a port ion of t hat r evenue . 

I t i s therefore t~e op i~ i~n of t ~is Dencrt~ent t 1at t he 
lli s souri Training School at Boonvil l e is an ~~ency or i~a truien t­
ali ty of the St ate of :.i esouri, crented ~nd control 1 ed by it 
exclusively ·~o enable it t o perform a r;ove:wnmentaJ. funct ion ; 
that the rederal r~overnment would have no aut rlor 1 ty t o levy any 
tax on such instrumentality or agency. I n view of th~t holdi ng 
t h i s i~~titution would not be liable fo r any procePsi ng tax , 
whet~er or not toe fac t s are such as ~ould br ing it it~in the 
purTie of the Federal statutes above quoted . 

JIPROVED: 

A.ttorney General . 


