TEDERAL TAXATION:-- Missouri Tresining School 2T Soonvilie, Delng an

EXCEPTION OF AGENCY instrumentality or agency of the state 1in carry-

OF THE STATE: ing on a governmentsl function, cennot ve re-
miired to noyv the Federel Process tax.

i
L FILE!'_;

¥r. Stephen B, Hunder,
Director, Penal Ipstitutions, / N
Jefferson City, Missouri. 2,

Dear S8ir:

We are acknowledging receint of your letser in which you
inguire 28 follows:

*The Collector of Internal Revenue at ¥ansas City
says that the ¥issouri Training Se¢hool at 3Boon-
ville muet pay processing tax on wheat raised by
the Institution. All work done in produei this
wheat was done by inmates, is my understanding, but
the Revenue Collector says that sineeall the boys
in the institution were not used in producing this
wheat therefore we are compelled to pay the tax.

It miglt be held that 211 the boys did psrticinate
in vroducing the wheat, as they all contributed in
work to furnish shoes and other foods and other
things thal were necessary to those who 414 the
actual work in the wheat. In faot, all the boys

in the Training S¢hool at Boonville contribute
aomethlni to each other in all the work they are
doing. f the Traning School is required to pay
this $1.30 per bbl. you can see it is quite an
item during the year.

Would be pleased to be advised by you whether you
think there is anything that might be done to
relieve us of this tax.*

You inguire whether the lissouri Training School at Boon-
ville may be reguized to pay the processing tax on wheat raised
by the institutioan.

Procers tax is levied by the Agricultural Adjustment Act
of May 12, 1933, chapter 25, 48 Stat. Section 9, paragraph (a)
of the Act provides:

"To obtain revenue for extrasordinary expenses incurred
by reason of the national economiec emergeney, there shall
be levied nrocessing taxes as hereinafter vrovided. When
the Secretary of Agricul ture determines that rental or
benefit paymente are to be made with respeet to any
basie agricultursl commodity, he shall proelaim such
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determingtion, and a2 vrocesging tax ehall be in effeet
with respeet to such commodity from the beginning of

the marketing vear tnerefor next following the date of
such proclamation. The processing tax shall be levied,
assegged, and collected upon the firet demestic pro-
cessing of the commodity, whether of domestie produe-
tion or imported, and sh2ll be paid by the processor, * *%

Paragraph (d) of said Sectiom 9 provides as follows:

"(d) Ae used in pert 2 of this title - -

(1) In cese of wheat, rice, and corn, the term 'pro-
ceseing? means the milling or other processing (execept
clesning and drying) of wheat, rice, or corn for markes,
including custom milling for toll ae well as comuercial
milling, but shall not inelude the grinding or cracking
thereof not in the form of flour for feed purpoces only,
(2) In case of CGotton, the term ‘'progessing! means the
spinning, memfaeturing, or other processing (except
grinding} of cotton; and the term *cotton' shall not
include cotton linters,

(3) In case of tobaeceo, the term 'proceesing' means
the manufaeturing or other proeossing (except drying

or converting into insecticides and fertilizers) of
tobaccol

{4) In case of hogs, the term 'processing® means the
slaughter of hogs for market.

(5) In the case of any other commodity, the term 'pro-
cessing' meane any mamfacturing or other procsssing ine
volving a change in the form of the commodity or its
preparation for market, as defined by regulatione of the
Secretary of Agriculture; and in prescribing suech regu-
lations the Becretary shall give due weight to the ecus-
tons of the industry."

Disregarding the statute, a process is generally aceepted
to mean o mode of treatment of certain materigls to produce a given
result. It is an aect, or series of ae0ts, performed upon the
subject matter to be transformed or reduced to a different state
or thing. Accoréing to Sectiom 1 of paragraph {(d) of the Ret in
the case of wheat, "processing® means the milling or other pro-
eessing (except cleaning and drying) of wheat, including custom
milling for toll a8 well as commercial milling, but shall not inw
¢lude the grinding or cracking thereof not in the form of flour
go® feed purposes only. Under S8ection 2, processing of cotton
meane spinning and manufagturing. Under Section 3, the case of
tobgceo vproeessing means manufgeturing of tobacco, and under
Section 4 in the case of hogs, it means slaughter of hogs for
the market. Under general Section 5, as aprlied to zll other
commodities, processing means"any manufacturing or other process
involving a change in the form of the commodity, or ite preparatiom
for market,"

As we interpret the above sectiome, proceseing does not
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mean the production of the wheat from the soil. Under Section 1
above, it means milling (exeept cleaning and drying), =nd shall
not include the grinding and eracking thereof in the form of

flour for feed purroses only. We believe that tie proper construc-
tion of the Act is that.a processing tax ie not applicable to
wheat grown and harvested where no cther procese is applied to

the wheat, That interpretation seems to be entirely consistent
with the various definitions of proceseing, as ccntained in
paracraph (d) of Section ©., It is not, under eaid varagraph,

the raieing of the hogs that lays the basis for the proceess tax
but the elaughtering of them, It is not the raising of the cottom,
but the spinning and menufacturing.

Al though your inguiry ie silent se to any proceesing whiech
your institution might do tc the wheat, we have assumed that the
wheat is raised by your institution and marketed im its original
form, without any processing, as is defined in paragreph (d4) of
Bection 8., If our assumption 18 correct then we are of the
opinion that as a producer of wheat who does not change the fomm
thereof and does nothing in the form of processing, that the
institution would not be liable for the proecesesing tax. Opn the
other hand, if your ingtitution so deals with the wheat, ae
nilling it, ete., as to come within the basis upon which the
process tax is levied, we are 2till of the opinion that your
institution would not be subject to the processing tax, for the
following reasons hereinafter set out. :

In 37 8. J. 883, it is said:

"Congress possesses no Pfower to lay taxes whieh would
obastruet or interfere with the legitimate and efficient
workingz of the etate govermmente, or of the agencies
or instrumentzlities emphoyed by them."

The above prineiple is further expresged in the case of
Metcalf v. Mitchell, 70 L. Ed. 384, The court saye at page 391t

"We rass to the more difficult question, whether Con-
gress had the constitutional power to impoee the tax
in guestion and this must be answered in 2ecertaining
whether its effeet ie such as to bring it within the
rurview of those deeisione® holding that the wery na-
ture of our constitutional system of dual sovereign
governmente ie sueh as impliedly to prohibit the Fed-
eral government from taxing the inetrumentalitiee of
& state government, and in a sfmilar manner to 1imit
the power of the states to tax the instrumentalities
of the Federal government." ;

"Just what instrumentalities of either a state or the
Federal government are exempt from taxttion by the
other cannot be stated in terme of universsal aprlica-
ion. But thie court has repeatedly held thst those
agencies through which either government immediately

and directly exercises its sovereign powers are immune
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from the taxing power of the other, Thus, the emloy-
ment of officers who are agents to administer its laws
(collector v. Day, subra; Dobbing v. Erie County, 16

Pet. 435, 10 L. ed. 1032), ite obligations so0ld %o raise
publie funds (¥Weston v. Charleston, 2 Pet. 449, 467 L, ed.
421, 487; Pollock v. Farmers' Loan & T. Co. 157 U7, S, 439,
585, 588, 29 L. ed. 759, 830, 821, 15 Sup. Ct. Rep. 673),
its investments of nublic funds in the securitiee of pvri-
vate corporatione, for publid purposes (United States v.
Baltimore & O, R. Co. 17 Wall. 323, 21 L, ed. 597), surety
bonds exacted by it in the exercise of ite police power
‘(Ambrosini v. "nited States, 187 U, 8, 1, 47 L. ed. 49,

23 Sup. Ct. Rep. 1, 12 Am, Crim, Rep, 653), asre all so
intinately comeeted with the neeessary functione of
government, as to fall within the establ ished exemntion;
and when the instrumentality ie of that character, the
immunity extends not only to the instrumentaglity itself
but to income derived from it (Pollock v. Farmers' lean

& T, Co. and Billespie v, Oklahoma, supra) and®*forbids

an occupation tax imposed on its use (Choctaw, 0. & G.

R. Co. v. Harrisom, 235 U, 8, 2392, 69 L. ed. 234, 35 Sup.
Ct. Rep. 37; and see Dobbins v, Erie County, supra).®

SExperienge has sghown that there is no formula by which
that 1ine may be plotted with preecisien in advance, But
recourse may be had to the rezson uron which the rule
rests, and which muet be the gniding »rineiple to contrel
its operation. 1Its origin was due to the essential require-
ment of our constitutional system that the Federsl governe
ment muet exercise its authority within the territorial
1imite of the states; and it rests on the conviction that
each government in order that it may adminieter its gffairs
within ite own gphere, mugt be left free from undue inter-
ference by the other.‘

"hile it is evident that in ome aspect the extent of the
exeuption must finally devend upon the effect of the tax
upon the funetions of the govermment alleged to be affected
by it, still the nature of the governmental agencies or

the mode of their constitution may not be disregarded in
passing on the cuestion of tax exemption; for it is obvious
that an ageney may be of such a cheracter or eo intimstely
connected with the exercise of a »nower or the nerformanee
of a duty by the one government, that any taxetion of it

by the other would be such a direct interference with the
functions of govermment itself as to be plainly beyond

the taxing power.*

"It is on this principl® that, as we have seen, any taxa-
tion by one government of the salary of an officer of the
other, or the public securities of the other, or an age
created and econtrolled by the other, exclusively %o enable
it to perform 2 governmentsl function is prohibited,®

There ocan be no question but that the State of ¥issouri,
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in the operation of its penal institutions, is verforming a govern-
mental function., It iz just 28 much a par% of the governmental
function to apprehend and incareerate criminals for the protectiom
of iteelf and ite citizens as it is tp provide agencies for the
protection of its own property and the property and rights of

its citizenas., As a matter of faet, it 1is only by the apprehending
and inearcerating of the ewiminals that it can proteet its own
pronerty and the property and rights of its citizens. These

penal institutions, as an arm of the State in carrying out its
governmental functions, are generally suprorted by taxation and

by revenue from the various inetitutions. The smount of taxatiom
nececeary for the support of such penal instdtutions varies in

80 far =g the institutions are capable of producing income for
their own support., Revenue raise¢ by taxstion is an income of

the 8tate, Uloney derived from producte produced and sold by the
varicus penal institutions are zlso an income of the State. No
one would contend that the Federal government would have 2 right
to levy zny sort of tax against the general revenue raised by

the Sgate of Missouri, and 28 we view it, they would h=ave no more
right to levy any sort of tax sggainst nroducts or incomes derived
in the management of its penal institutions.

Thie nrinciple is not new and has been genera2llv recoge
nized in the exempting from Federal income taxes, salaries off
etate officisle. The salary of a2 state officer,however, at the
time that it would be subjeet to income %ax, is the perconal
property of the officer, and has ceased to be vroperty of the
state. Vheat raised by the Reformatory, however, never ceases
o be income of the state, when in ite original state or represent-
ed by money which it brings upon the market., If the Federal
government camnot tax incomes of the state offlicisls beecause it
would be 2 burden upon the state, then it is hard to understand
by what theory the Federal government could tax the income re-
sulting from state property and the operation of state institu-
tions, If it had a right to tax the income derived from the
properties of the State of Missorri, then, by the esame token,
it would have a right to tax the physical property of the Ztate.
This it certainly cannot do. The Federal government has no
right to tax the revenue derived by the State, and yet, to nermit
a tax on the income or products derived from state pronerties
would be in effeet a tax on a portion of that revenue,

It is therefore the opinion of this Department that the
Misgouri Training Schoel at Boonville is an agency or instrument-
ality of the 8tate of liissouri, ecreated and controlled by it
exclusively to enable it to perform a governmental function;
that the Federal government would have no authority to levy any
tax on such instrumentelity or sgeney. In view of that holding
$his institution would not be lizble for any processing tax,
whether or not the facts are sueh as would bring it withim the
purview of the Federal statutes above guoted.

Very yours,
ABPROVED: | %@/M@w

Assistant Attorney Ceas7al.

Attorney Ceneral.




