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!l·u;;; :-ln apoeaJ. "CO ;;;upreme vour't , rees or clerk r·or ma.k1ng 

out transcr ipt shall be o~id by the state or com:.ty 
if defenda.Tlt is una.ble to oay the same, but clerk 
cannot reauire oayment in advance. 

I 1 

December 27, 

Jfr . Jesse fiouse , / I 

L.--/-Circuit Ol erk of Pol k Count y , 
Boliva r , k i ssour 1. 1 
Dear Sir: 

L-!..-------:((..s 

\ e are acknowl edging r ecd ipt of your letter in which 
you inquire as follows : 

• t am writing in regar d t o f ees due t he Circuit 
Cler k fo r cos t of appeal i n a cr iminal case . 
,fuat cost is due t he Cler k f or Tr anscri pt of 
r ecord and copy of Bil l of Except ions when a 
case i s ap~ealed and t he defendant is not t ak­
ing ap peal as a poor person? If the defepdant 
ap~eals as a poor person does t he St ate par 
t he cost of apoeal ? I f not, is the defendant 
l iable f or the cost of appeal at the time t hat 
the ap":>eal. i s t ake n 7" 

Section 3756, R. e. ~o . 1929 , pr ovides as follows : 

1 \fhen any aopeal shall be t aken or wr 1 t of 
error issued , which s hall a.perate as a s t ay of 
proceedings it shall be the duty of t he clerk 
of t he court in which t he pr oceedings wer e had 
to make out a full transc~io t of t he r ecor d in 
the cause includ ing the bi l i of exoeo t16ns, 
judgment and sentence, and cer t ify and trans-
mit aame to t he of fice of the cler k of t he 
proper appellaH court without del ay: Provided , 
however, t hat any abbreviated or partial t r ans­
cript ot t he eYide nce and oral pr oceedings, in 
narrative for m or other wise whi ch t he defendant 
or his attorney for the sta t e may agree upon 
i n wri t ing as sufficiently present ing t o t he 
appel l ate oou rt the i aauea involYe d on such 
aweal , shal l be deemed and t ake n as suffic i ent 
on such ap ~e&l and shall bf t he cler k be incor­
por ated in t he t ranscript of the r e cor d ce r tified 
and t~anami tt ed by him to the appel late court, 
inetead of t he bill of e xcept ions ment ioned above . • 

In s t ate ex r el . v. Daily , 45 Mo. 153, 1 56, i t i s sa14: 

•!be duty, then, of eend.1ng up a proper trana-
or1pt, upon ~pen.ae .. in a «r1• 1nal ps-oeeC\ltion, 



/ 

n. Jesse Bouse, -a- neoem:Oe:r av, 19Z3. 

is i mpera,i.e, and is p~reon al to the clerk, 
without the application of t he accused. It 
becomes essential to the further prosecution 
of t he case, and to the execution of t he judg­
ment, in which the aocuaed may have no interest; 
is a dut y i mposed after an order of supersedeas 
b y tbe court or a judge, and is essen tial t o t he 
obj ect of the order; and for the performance of 
t ni s duty the l aw i mposes upon no one the obliga­
tion of advancing t he f ees." 

Section 3757, R. s. Uo. 1929 , provides as f ol l ows: 

"When the appeal or writ of error does not oper~te 
as a stay of proceedings, such transcript shall 
be l!l&de out, certified and returned, on the applica­
tion of ~he appellant or plai ntiff i n er ror, as 1n 
~1v11 cases, ~xoept t hat t he costs of the t r anscrip t 
·s hall not be requ ired in adTance." 

In The State Y. McCarver, 113 ~o. 602 , 605, t he Court says; 

"Under t he provisions of sect i on 4294 ReYised 
St atutes , 1 889 , the clerk was re(JUired on the applica-
tion of the def endant t o make out, cert ify and return 
a full t ranscript of the . recordt etc., in the cause, 
and he had no authority to require t he costs of the 
transcrip t in adYance.• · 

Section 11787 R. S. lJ0 • 1929, provides •hat fee t he alert: 
s hall charge for various services r ender ed , and prov i des •tor 
tnns:cripts t o the Supreme Oourt, for ea.oh 100 worde~ 10;. • 
!he section furt her provides: 

"Provided t hat when any defendant in a criminal 
case shall be granted an appeal t o t he Supreme 
Court the fees of the clerk for mak i ng out and 
certifying transcript shall be pai d by the state 
or count y if the defendant s hall be unabl e to 
pay the s ame. • 

It is t herefore our opinion t hat a clerk is ent itled to 
aarge 10¢ for eve ry one hundred wo rds for traascript , and if t he 

c!efendant is unable to pay the same the fees.,for mak i ng out and 
-~tifying the transcript shall be paid by the sta t e or county, 
and t hat the clerk cannot r equire the costs of t he transoeipt 
to be paid in a.d.Tanoe. 

V~y yours, 

Assistant 
APPROVED : 

Attorney General. 


