PUBuIC FUNDS OF COUNTY:**County court may require collector to give
/ new bond or additional security; it is the
\V// : duty of the Prosecuting Attorney, upon re-
quest of the county court, to take such
legal action as may be necessary for the

of the county.

e preservation and protection of public funds
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October 18, 1933,

¥r, H, B, Hord, " 22 [ o

Weston, MHissouri, "
Dear Bir:

We are scknowledging receipt of your letter in whieh youn
inquire as follows: '

"I am writing you as to the school funds of Flatte
County which are held inm a 5% bank at Platte City
in the account of the Uollector of the said county.
This money so held and upon which the school dis-
tricts depend for opergting expense has so been held
since March with no endeavor being made %o obtain it
either from the bank or the Collector's bondemen,

It is very important that something should be done
sbout this, and so far as anybody e¢an say, it has
been a matter of pessing the 'buck® and that is the
reason that I am writing you think it is your duty
to assist the distriets in the county when they can
not get anything done by those which should attend
to it here. It would be ﬁnnﬁy appreciated by the
distriets in this county if youwould eend in a
special attormey for that purpose or better yet, do
this yourself.

One matter I want to eall your attention to, is that
if the bondsmen now who are obligated for this fund
that is tied up are not good for the sum involved,
wouldn't it be absurd to let this Collector continue
on the same which is now proving so worthless,

Please advise me as to the steps necessary to get
your office to handle this matter so that the school
of the district will not be closed."

Section 9885, R. 8. Mo, 1922, dealing with Collector's
bonds, provides as follows:

"Every collector of the revenue in the various coun-
ties in this state, and the collector of the revenue
in the city of ©¢. Louis, before entering upon the
duties of his office, shall give bond and security

to the astate, to the satisfasction of the county courts,
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and, in the c¢ity of S¢. Louis, to the satisfection
of the mayor of said city, in 2 sum egual %o the
largest total collections made during any two months

of the year preceding his election or appointment,

plus ten per cent of said amount: Provided, however,
that no collector shall be required to give bond in
excess of the sum of seven hundred fift;athousand
dollars, conditioned that he will faithfully and punce
tuslly colleet and pay over all state, county and other
revenue for the four years next ensuing the firet day
of ligrch, 1908, thereafter, and that he will in all
things faithfully perform all the duties of the office
of collector according to law. The official bond re-
quired by this section shall be signed by at least five
solvent sureties.”

Under the foregoing section the security of the bond is
to be passed upon by the gounty court and they are the judges as
to whether or not the security is adequate. We are of the opinion
that whether or not the security of the bond contimues to be
sufficient is a matter tc be passed upon by the county court,
and that wvhewever by reason of changed conditions the sureties
of the bond do not afford adequate protectiom for the county
funds, they may require a new bond to be given. It is said
in State ex rel. v. Lafayette County, 41 ¥o. 1. ¢. 581:

"There is nothing in the statute that prohibits

the county court from requiring the collector:at
any time when the protection of the publiic interest
would seem to demand i%t, %o give an additional bond
and security. In =211 cases, however, he would be
entitled to a reasonable time to comply with the
order of the court."

In answer to your first inquiry, therefore, it is the
opinion of this Pepartment that if the sureties on the bond of
the eollector have ceased to be adequate, that the county court
should require additional security for the protectiom of the
county funds,

This Department, under date of September 19, 1933, rendered
an opinion to the effeet that public moneys deposited in g bank,
whioh sfterwards placed a restriction upon the withdrawal of
their deposits, could be withdrawn without regard to such re-
striction. 1In other words, we held that the restrietion placed
upon deposits by banks did not apply to public moneys on deposit
within ssid bank at the time the restrictions sere made. On the
basis of that opinion we believe the gounty court mey require the
bank, which is the depository for public funds of the county,
to pay out demand deposits of the ecouniy upon demand without re-
gard to any restriction placed thereom by the bank.

In snswer to your next inquiry we beg to advise you that
it is the duty of the Prosecuting Attorney of your county to take
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whatever steps that are negescary for the protection or the
recovery of the rublic funds of the county. Section 11318,

R. 8, ko. 1928, dealing with Prosecuting Attorneys, provides as
follows:

"He shall prasecute or defend, as the case may
require, all eivil suits in which the county is
interested, represent generally the county in all
matters of law, investigate all claime against the
county, draw all econtracts relating:fo the business
of the county, and shall give his opiniom, without
fee, in matters of law in which the county ie in-
terested, and in writing when demanded, to the county
court, or mmy judge thereof, exeept in gounties in
which there may be a county counselor. * * **

Section 11316, R, 8, No. 19239, provides 28 follows:

"The prosecuting attorneys shall commence and prose-
cute all eivil and criminal actions in their respect-
ive counties in which the gounty or state may be
concerned, defendéll sults against the state, or county,

* % ®
-

In view of the foregoing sectioms, it is the duty of the
prosecuting attorney of your county, when requested by the county
court, to take such legal action as is negessary to protect
the legal funds of the county. It is the duty of the ecounty
ecourt proteect and preserve the county funds,and the matter
to which you refer is a matter in whioh the county ie direetly
interested in s financial way, 8o as to bring it absolutely
within the duty of the prosecuting attorney to take such action
as the situation requires, when recuested by the ecounty court,

This offige is swamped with legal matters pertaining
to the state's affairs, which the prosecuting attorneys and
other officials have no authority to handle. We cannot under-
take, in view of such fact, to perform the duties of every
prosecuting attorney in the state, If, however, the prosecu-
ting attorney, upon request from the ecounty court, f-ils to
take the necessary action, we should be glad to advise you
further in this respect. ‘

Very truly yours,

(g:w/u%fvf

Asgistant Attorney al.
AFPROVED:

Attorney General.
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