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AFPRUPRIATIONG: CONSTRUCUTION CF APPROPRIATION ACT NOT IN CONFORMITY WTH
A GENERAL STATUTE 7 STATE CHILDREN'S BUREAU ANC CHILDREN®S HOME
f el 1 {
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Detober 14, 1933,

23%)7
¥rs., 7., 7. Eoudersom, “iregtor, /
Uisscuri state Children's Buresu sad ,
Seate Leme for shildren, /
Cerrollion, Missouri,

Dear Wrs, Henderson:

Your lettar of iugust O, 1933 has boen received ccntaining e
request for au opinion es follows:

"i questicn hes erisen as to the right we would hawve, under
our appropriatien, to ellot & monthly portien for the maine
tenenee of the Trechoss Hospital at Hella, whish has beenm
requested in toe sum of §175.00 per month, In your deecision
ou that watter, please alve coteider whstiher we oan allot
our funds as follows: (Page 79, 25-s, H. 3. 649).

he Perscasl . erviee:
Salery of DMreetor (superintendent) of Children's lome
and Child velfare (Ohildren's Buresu) o $2500 enmually
under R, %, 1929, see, 14099 (17 months) = = = = § 3,541.60

Salaries of office axd fiald foree, lome employses, Home
physician; allotment for support of Trachoma Hospital
(8175.00); =llotment for support of Lleswosynary Beard
headgquarters (§50.00);

Ixpenses in supervision and plasing of children snd other
necossary Child velfare work of the Children's Buresu (ee

set up by the Fleemosynmary Boerd under sSee. U5653)

Extra help; boarding specisl children outside the Home
Por 17 wonths = = = = « « =
Tetal eppropriation (A) s 1e)e

D, Operaiien:
All pecessary operating expenses

Unless we ean allot the fleld servics travel expenses from
the Personal Sarvice sehedule, we shall bave a Serridly over-heavy
salary soheduls with nothiag for persamnel to work with,”

The 1933 appropristion act for the children's home and ehild welfare
work is found st Lews of Visgeuwri 1973 page 70 end is es follows:

"Seetion 25~-i, Childron's Zome sand Child felfere Tork.--
There is heredby appropriated cut of the “tate Treasury, charge~
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abie %o the state revesue fund, to the foard of Vanagers
for tha "tate Ilesmcaynary Imstitatiers of the state, the
oun of fortyefive thousand dellars (845,000, for the pay
ef tue offleoers and exployees and for the support of Lhe
Childrents “ome, slsc for ebild welfure work, as follows:

A. FPersonsi ‘arviee:
Jelaries of Directer of Children's Boue » « = « « = 021,700
Cther neoessary euployoes (who shell aleo perform
Secessary Cuild veifare work) and for sdditional
enployees at (Rildren's Nome » « = > - o - . - - 7,025

e Upsretion:
All Seeesosry opePAting eX Onses = « « « = = =« « = M_

TOUR]l » = = = & & o @ =« & = = o = == m.mﬂ

Of the three monthly sllowments under this spprosristion =08 ne question
erises about he seoond, i, &, the sun of 07,685.00, or about the third,
ie &, the sum of (16,279.00, beosuse under ievised tetutes of iissouri,
1929, seetien 14099 relsting %0 the itate Heme for Childrem it 1s provided
Shat "the sald beerd whiel La Lile statute refers %o Lhe gtate board
charities asd currecticas by referesoe W .eetics 14096 whieh by Lawe
1933 pege 105 wes repecled and ohinged s that 1% now meens the Poerd
Nanagers of the tate ‘leescsynary lsstitutions) shall deternine the nusber
of esployess and the salary fer eeceh cne, which sball not exoeed the owm

of §1,500.00 per anoun” cnd beecuse under isvised tatutes of Kissouwri,
Seetion 12971 1t 1s provided thot cuch bosrd ":=hell in conneetion with this
buresu (the buresy for children) appoint whatever sgesnts are necessary

for earrying wat the providous of this section, peying thelr salaries from
funds at ite disposal”, "has the sum of £7,025.00 is to be used for paying
exployoes and the sus of 306,279 is o be used for opereting expemses, and
s only item in Lhe spproprietion aot enuping sny Aifficulty de the Tirst
iten, L. o, (21,700,006, rurtheracre, of this lest menticned item so sueh

of 14 as is neossaary to pay bthe salary of the directer of the Shildren's
Teme &t the reate of (2,500.00 per year as provides for ia Revised Statutes
of Miseourl ‘eetica 14099 cun cause no question, s¢ thet the only pard of
the entire spproprisiion isn westion will be tlat purt of the Tirst ites

of J21,700 stich vepreserts iie  ifforencs betwecn the ancunt negsssary %o
pay the salary of the direotor at the vrete of (2,500.00 per yoor snd the fall
snount of thiis firet item of F21,700.,00, "his 4ifference hereinafter in
this opinior will be celled the surplus, and Lt 1o with this surplue thet
the rest of this epinieon will deal,

of
of
of

(A) Usder ssetion 14097 es above pofnted cut the selary of the
direstor of the Children's Home ia definitely fizxed as a matter of cubstantive
law,

(D) ueh statutory salary scald, of scu-se, be changed by the
Lesialature but it was =0t csanged by tie sppropriation set beesuss =woh
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spprepristion oot as s metSer of law 1s not held S0 smend = generel stetute
wnless by very explieit words 1t is provided shat it ammll be suoh en
sceadnent, Thus 4t was asid by ¥r, Tustisce Jtory of the United tates
Supreas Tourt in desling wit: this problem in Minis v. United Ssates, 15
reters 423, 10 L, o4, 791 (1841):

- "I% would be somewhet unusual to find engrafted upoa

an a0t saking speeial and tesporery spprepriation, sy
provision which was % bawve & geseral snd permsnest appli-
tion o all fature sppropriaticns, Nor cusht wueh an
iatention ea the part of the Leglislsture to be presuned,
unless 1% iz expresssd ias the most elear and positive
teras, and whore the language adnits of ne other rsasone
able interpretetion.” 15 FPeters 445, 10 L. od. 799.

To the ssme effeet io United States v. Jervis, Davies,federsl Case Ne. 1,460,
26 7ed, cas, 37 (1846). %o also in lutherlasd on Statutory Construstion,
socord edition, "estion 347 it is seld:

"Thus in the construotics of 8 Stemgporary appropriation ass
She presumption is that say speeisl provisions of s general
chareeter therein contained are intended to be restricted in
their operation to the subjeot matter of the set asd are not
permenent regulstions, unless tie intestion of =aking them so
e

is elearly sxpressed.”

For these ressons the appropristion aet did not ebange salary eof
the direstor of the Children's NHome snd under sueh sppropriation canly s salary
st e rete of §2,500,00 per year could be paid tv sue: direeter.

Xl SSRPLUS SuNNCT BT USYD o8 OTIGR JUSFOS)

(4] The surplus sould be prevented from belng peld eut for any
other purpose than that for shic: spprepristed by the Constitution of Wisscuri
irtiels ¥, Zeotics 19, whieh provides in part as follows:

"Te moneys shall ever be paid cut of the tressury of this
Steta, or eny of the funds unier i1ts mansgenent, exeept in
pursusnes of an appropristion by lews™ * ¥ * * ¢

"and every such law, making & new sppropristics, or contisuing
or reviving an eppropristion, siell ddetinetly speeify the oun
appropriated, sad tie cobjeet to whieh it L= to be spplied}”

(3) Under the Aevised “tatutes of Yissewri of 1923, Jeetien 8674, 1t
ie provided as follows:

*T.e beard of mansgers s'all sot use any money sppropristed by
the stete for any otier purpose thap thet for wilel the same Was

appropriated, * * ¥ »
Tris statute relates to the board of mamegers of the State *lesmcsynary Iastie
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tutions under the Jurisdiction of wileh the Thildrean's Home and Chlldpen's
Tureau now are by virtue of the lows of 1937, page 109 as set cut sbowe,
and by the terms of ihe eppropristion set the money appropriated thereln
fs appropriated t¢ suck board of sscegers o thet Seetion ia & spe-
oifie proaidition against wsing the surplus for suy other purpese than
that for which sppropriated,

(¢) The ocurts of this stets hawve scnounced a dostrise that
sppropristion aota are to be construed strietly ec Lhat Lthere would be ne
room for s judicial constreotion of thls sppropriction act 30 as %o
She surplus to be used for suy cther purpose Sham taet named, The
Court of Vissouri in the case of State ox rel Murrey v. irowm, 141 Ne, 21,
41 3, ¥, 911 (1597) had before it & provisieon of the eharter of the City of
%t, louls providing as follows: 5

"No money shall be expended, nor shall any improvemsnt de

ordered involving au expenditure of sonsy, exsepl by ore

Glnange, the provisions of =Rieh shall be speeific end

definite,” (&, &, lm. Ppe 2114, sec,. M),

in sppropriatios hed Deen asde iz o flxed sum for "salaries of eldef, eaptains,
sergesnte, patrolmen snd &stegtives, nenaly, rfor oiiesf, eight captains, sevealy-
one sergeantis, six bhandred snd elghiy-rive patrolosn sod sixtecn dotootives,”
snd relestor, s retired policemen, was not of » cless specifioslly named in

such eppropristion although he wes entitled by lew %o a pexsion, Any surplus
thet might exist under sueh apprepristion was taken sare of by the following
proviaso of ihe erdinance:

"provided, that the surplus, If sny, may be used in the pay-
ment of prodeticnary specisls, suployed to Till the plase of
absent patrolawn,”

From these uotetieus 1% is oleer shat She aunicipal gpropristion ia thst
csss is amalogous to tie state sppropriation in tie cmse under consideration
beosuse %, louls was under spproxissiely the see stetutery restriciions

a2 the state in apprepriating soney. In suelh oase e ocourt ia dlsgcussing
tie sporopriation seid:

*The fands set apert for tie objeete nemed in the ordimsnce
are not exhausted., Aelstor's .eerned counsel argues that Wy
e 180 guoted sbove tie Boed 15 lunveatssd with & diserstion
e node of expending any surplus of funds beyond those

o8 of the setive Toree. Trusi but only
thin scope of tue prévisol Relstor's clein is zot shewn
fell within ite terma, (ids cleinm i aluply for salary as
sergeant on the retired list, snder the pension .ets. The
pay=rell itealf show: that on its fede., The iy Lhass refused
(er at least omitted) to make swy sppropristion for sued olalms,
end bonee the eity suditor esm mol by mendasis be sompelled to
sudit the claim,”

2
%

Likewise sunouncing the sese rule that appropriations are %o be strietly cone-
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strusd ave the cases of ‘tate ox rel Geviges v. m,mmr&.
:g's. ¥, 1077 (1905) snd byers v, Temses Oity, M 5. %, 28, 900 (Supress

Our emolusion 1o tiat the surplue as sbowve defined in the item
of 821,700 of the spyrepriation eot is not and ennnot be aveiladle to the
Board of yenagers of the late Elesmosynary Institutions for say purpose
sad that the sppropristion eet is inoporative lasofer ss suchk sarplus fe

|

Sscsuse of our conelusions jJust set oul it is cur opiniea that e
sun of £175.00 por sonth could net go W the Trachems Hospitel et Lella
from your sppropristion end thet the proposed allotment of your appropria-
sion iz your reguest for opinion cenl? not be made exoept fne

as it conforns to an slbtment for eslary of the diveotor at 92,500,00
7eer, cther swmpenssticn of employwes in e asevnt of §7,025.00 and
eperating exvenses 1o the seeunt of §16,275.00.

Yours wery WWwuly,

:
:
:

FDRARD H, YILLER

APP4OVYED) ASSISTANT APROANYY O9SWIRAL,




