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Your requast of ovenbey 10, 1983, for =n opirion i5 nm '0le

lows:

"i80. JLUBY le G H0e 1089 provides
that &n the ovent the roguler rosctuting
attorney is sick or abeont the cowrt =y
appoint sone person to dischorpe the duties
of the officc, :ni the noxt section
vides thot the porseon 0 & tod 11
receive the some fecs a8 the propoy
ficers would if he were prosent.

Flenne advise 17 » person io eppointed
o serve as moseguting sttorney during
the siokness or sboende of ths resaler
prosesuting attormey shoudd be paid cut
of the salary of the regulor wosseuiing
attorney or if he sh rogeive the foe
provided by the statute over and cbove the
salary of the roguler prossouting sttormey’

Your roquvest for on opinion invelves the construction of .ection

11588 fe il HOe

1929, ond in partioulsy the meaning of the torm

“feos” unod therein.
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Special rrosecutor not entitled to compensation,
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Seotion 11323 RN, T, ¥, 1929 provides:

*If he be sick or nmbsent, such court
shell appoint aame person to discherpe
the duties of the office until the
provey officer resume the dischorge
of his duties.”

Jection 11824 7, . Yo. 1929 provides:

"The person thus appeinted shsall possess
the sume power and roceive the scme foes
28 the proper officer would if he were

present.”

The above statutes origincted ot a time when the prosecuting
attorney received ss compensotion certain "fees™ for his ser-
vices, “inee that time, recent legislation has pleced the
prosecuting nttorney upon 2 salery basis. 4t the present time,
it is mede the duty of the proseocuting sttorney, under ection
11515 R, . Veo. 1929

"to charge upon behnlf of the county
every foe that ncerues in his office
and to receive the same, ond a2t the
ond of each month, pey over to the
eounty trecswry nh moneys collected
by hinm ss fees,*".

Jection 11817 provides that sny prosecuting sttorney who foils
to pay over such fees to tho county "shall forfeit his sclary
for that guarter of the year =nd shall be deemed puilty of o
misdenesnor,*".

The prosecuting =ttorneye ot the present time sre therafors not
s1llowed to retain nny foes collected,

This metter hos been directly pasced upoen by the Xaonsas Clty
Court of .ppeals in 1910, In itate ex rel. vs. I'stterson et al,
162 Mo. ‘Ppe 264, the guestion wee raised by virtue of =sn asproint-
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ment by the eircuit cowrt of a speciscl yroseculing attorney,
efter the lepslly olseted prosecuting nttorney refused to recognisze
a grond Jury suwoned to investigate violntiong of partiocular
laws. 2t thet time the prosocuting sttornsy of Jnokson county
wos poid o selery ond was recuired, dy irticle 5, “hepter 104,
e Pe s 1909, to turn over nll foos collected by him to the
county treasurer upon completion of the duties for shieh the
spacisl prosecuting asttorney was appointed, ond upon being
denied compens:tion, he instituted an setion te cenpel payment
un&griiha provisione of “eoction 1034 . . Yo, 1909 which resds
as follows:

"The person thus appointed shall possess
the szme power end reedive the same fees
a8 the propeor of"icer would if he wore
present,”

This cose wapg defended on the theory that the prosscuting attorney
of Jookson eounty did not roceive ony fees, »nd aince thare was no
provigion in the statute for the speeiel prosecuting sttorney to
draw & anlary, he ves not entitled by low to nmny compensation. In
sustaining this defense in an opvinien by Judpe Johnason, the Yensas
Gisy Court of Appeals snid, l.c. 287:

“The thing thet esbsrrasses rolator in
maintaining his demend 1s that he pere
formed his nervices in & couniy where the
prosacuting attorney receives no other
sompens=tion then o fixed sclary o five
thousand dellers per annum snd is cone
pelied by lew to sccount for and pay to
the sounty trassurer sll the foes col=-
leoted by his office.

The stututes prode the compensciion of
prosascuting «tiorneye seeording to the
f@pﬂlatim of the raspective counties,
n neasrly 21l counties, 2 sclery ranging
from three hundrod to onoe thougend Jdole
lere por snnuwa ie poid, and In sddition
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eouwrt such fees o8 are sllewed by lsw,”
(section 1006, B, “s 1009,) Had relator
rendored his services in one of such
counties he would have been entitled to
receive »11 the fees his sorvices brought
te the office but thore iz no warrant in
the proviziens of section 1014, for saye
ing thst he would heve besn entitled in
such oxn¢ to raceive cny part of the rog-
ecuting sttorney's fixed salery,”

The rrosecuting sttornsy receives no fees =8 compensatiion fer
his services, ond it i3 clesr thet » speei=l prosecuting
attorney esn receive none, since it iz = positive mendute of the
stetute that vll foes must be prnid into the public tressury and
in the sbuence of express stsiutory worrant, they connot de
diverted to sny other use or PUrPOSG.

It may be urged thet the term "fees”™ includes the teram “salsry”.

Sueh = construction wes plsced upon the term "feos” used in irti.
cle §, ‘ection 12 of the Nissouri Constitutionm in Itate v. Yeldel,
46 to 7, 181, In this connection it must b2 borme in mind thet

eomstitutional termas are o be liberslly construed, gsthering the
intent of the framers thercef from the four corners of the instrue
ment, while sitntutory torms with reference to compensation are to
be strietly construed, 28 was found in the Patterson ecse, suprs,

P

“The rule is well settled that & publie offi-
cer cannot demend sny ecomronsstion for his
services not specifienlly a2llowed by statute,
and thetgtatutes previding such compensation
must be liberally construed,”

FPurthermere, sn officer in Missowrl is presumed to render his
gorvices gratuitously unless soms specific stotutory suthorizae
tion is found for the wgaymnt of suech services. Xing va, Nivere

1ond Levy Mstrict,

Ge¥e 1986, l.c. 196 (1926).
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It is, therefore, the opirien of this offiece that the speeisl
prosecuting sttorney cannot, by lew, eollact compenscilen fer
services rendered cs such.

Rospeetfully subnitted,
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