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PROSECUTI~G ATTORl~YS : 

J 

llr . T. J . ~: arper , 
Pror-ec..lt. '" • 4;": -.r 
Gal Pn<' , "i, , ,lT 1 . 

Dear S ir : 

-~y ' 

(­
;: , 

I 

P 1·osecutinp_; Attorney not erttitl ed 
t o ? comnensPtion in ?1cition to 
s~lary for ~ork done in connect ion 
~"'ith c ase i n wh i ch County ,.,a s 
pn rty . 

Jnn~ ?.') , 19 33 . 

1 

"e :3re ~ ci::n)~led.ftln~ ·reccio t of y"'ur l"'l nu lry of ..inne 9 , 
1 9~3, ao f !lo-o: 

1 Af:t P:coc;ec•lti"lr~ ~ttor11 e•• f0r St '1C:' 0:1untv, ''i~s uri, I 
~sk yonr ~pinion or t .~ f'lue~tl 'n" _)a!l~ci on follo· i•ll f ... c t s : 

r.;tatemeT'lt . ·-·--·· 
J . ill j :.:t ,, ::o >k ~~na Pr~)secut i PA. tt >r "'ley for S t; )11e C mnty 
durL .·, t! c "eaJ.·o 19~] "lld H> ?. . He renrfn~e..,ted "' t one 
Co 1ty i n the:> Cfl""e "'r '-' 1·'\ t e -:1v Gommi~cion vs V::>Gn. 
t. .... ckh~trt Dorria et; . r\l . in , c 0 ldem~'~ation CAse ~nvol vi •1g 
1 :~ .d locnted lu Cl'<lYlO, "'ir.;~· •ri, d~ri!'ed by the nl:l int j ff 
cr> '~ ·1•nay 13. T l~ case w:>~-· tr le ' j n Sur 1 np;.f i el u in 
19~-s2 on a c a.t c )f venue from ~tone Countv . It ".'cvel ::me d 
i;e.fore tue tria.l t ,.,t nlaintiff !1C'1d been t 'nl' d !'led tile 
f 1]J. o·~ing ~it •es•3eO : •1111 tl:lke r, ::' e :>bon t 75 Vt..:u"C , :1. 

r etired Ci"X ertter, llvi';"lg ~n Crru e ; ~ d He~ , · c b l-t 
7 G ~ears, a fcu·'Ilel.• ) 1 V .i.np; alh."'U t ., 1.!. ea frnm 0.1'.,tH~ wi t"t 
n·1 equity ln .1. farm et!ld Jarle Hi 1 ton, :m oper a t or of a 
curb fil llnP; 1."d;otio11, aP.e ;\bout 45 , llvinf~ in Cr?l•e ; 
t' t th.; del'e. ·~ 1t t:t ht'.d EJjx or eit.;;'Ut vf the ,l)f~t .J nt-u•­
t.l.al fax 1e:rs "'"ld business men 1n tl~e commnnity , ":Vho o;.,~ o11 
'-.. . ) llcl teG tify and did t ·~t th~~ dtV'~::!ge exc eeded hcmefi.: ~ 
by axn)ro.ximately ~3000 . 0J ; chnt two of the 1'"'~l aintLff 1 e 
'"Ji tne:-ses c ould n t (Ill~~· i·~y Pnd 0ne vnnld an-~ r' id teet i f y 
thn t the le.rnngea el{cee( d oeneflt~ by "BGO . OO . !l")ular 
feel in, ·~e \\'i t!1 :; E. cefr •d.a.n'ts, '1'10 were r ,.._r,;;-d on the 
la.nd so l!jht t o be c '1dcr.nP.d , were t'idowe, ... ell 1 i knd '~nd 
vf:.rv '"'CI.ive 1~1 t'1eir .:>rr} i nterests . Unrler ffi.l C 1 c · r cun­
at; ~1 cec, Co k <Jtatec th~ t he rea:. ized t.hr t defend ·Jnto 
v:onl ~ ··bta.ln a ver 7 ruuntr>nti:;l jurRn·cnt on t.teir GXC"'"1t­
lonfl . if plaintiff C'Jl d n~t et ~ore ouit~ble testi~0ny . 
\'f ith;ut any order ·r • the county Court ,)r f r om t'1e 
t)'La.i·1.tif f , Cook sner1t the major portion ,~f t wo weeks t r y­
in to et eviJe1ce , bul; "n n hnnciicap-~d by lvC3l feel -
ing and oy t:1e .• :ear of local Deoole t') n:1rticipat.c a t=t 
wi t'l esP.Pt-L :Ie f i 'aJ.l y o 1 Jl;A i nco t'1 ree w l tneaoes , one o f 
•Ti10m t-stifi~ci. lllV'!illingly, of PU'bAtn"ltiRl sbnning w'10 
conl d qa:ll ify . "Jefenden t s ,.ecover ed jutirnent for 1 )JO . 00 , 
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lens t '1an the runo11nt allor.ed bv the c•mmi .... sioners apr ·inted 
in thP cPse . 

l ~t . Is .1 • • 1illi;:ue Coik cn.itle.l to :rer<Bv11n)lf· c ·'"'E:~G :->tion 
for lda ··)rk ~nd t.:.l'le in obtainh•t nt"!edcd .~ t 1 ~SF'S rs 
on. tl i ned · >ove? 

2t.d . If co, is t 1e '.Jj 1 1 for '1 00 . 00 l'e:--""onable? 

~)rd . H-!" the stont" r~ounty Court the le~al ripht tn "T'P TCRe 
th<:• ..,ttn.cned bil l , or nJ.low B' me out 'J'f ?.nern.l J'f'Vcnue 211 

~ec· l"''l 11~14 H. ~ - o . l~;cl9. '11'ovidr"S :...1"! ~m1u 1t or--
saJ. c: r y :r H' ~e .t.:.n· Atlic,r• ,jy,... ~ ~ t :A V""riouP G ''11•1. ieo n 1"11 l 'Cc P.:.vc 
i n DP.y. ,, 1 r t .c~ir services 1".:Y1 h')T the t ..,~,, 1:-tion >f t.he 
various c, retie8 is N':cf!r -:->- ,ed "or t' P nPrpoge of fixiru~ r.a.ln.r i es . 

;'ecti1l.l 1''78~ B. (L Ho . 193'3, l>rovides .:;hRt c~ri;ain !' os 
oh o.ll be ~}) onP.cl vfl t '3 .. 'rooecut J''lf-' A. t· orneyc . 

:.>t1oti m 1 :n5 R. R . •0 . 1929, nrovides t1at it s ~11 oe 
t he duty c i' ~· 11(:: 1· '"OflCCU t l )f, At torncyl' tn oh: rre Uf•On deH<ll f of 
t he c :n.uty every f""c tlw.t nccrues to· is >ffice, a.r.~ reo1 .i.1:0~' 
him ~t t ct of cac• ·o·,i; t) r"y in t t. e C •ntv 'l"TG?APry :,1, 
such ' _n Jy c 11 cctcd oy him ~ o fees . 

I t :is 1htrioun frH"l th·. f·wegci)1('; Statnt(•e t 1lllt '!'he' l"l"C­

cuti''t ',tto.~.· ey n~ JOT\ er ~·eceivee r'~cG. lJU.t .:.3 n0w ,m a Ral '{l.Xy 
basis . ·e~n t~'nt "l'r> c01 1 ect;ed h,, .i·: "l.re ~ea1tired to ue I. 1·nerJ 
over by "in 1.~. t;hf' Count·· '':re~'1urv . 't.'1":'Jt:VRr, 5.-r • __ ,.e c- 1-1 )~ 

any c.t. ot "'U(Hlt t l.A r'ronosii,i-;n, ·E"ctir.n 1178~~ • . . 1..J29, 
makes 10 r:r;vir:ir;n 'o1· + v., '"l~~""1""'lt ~ f any ff'~ un~cr tn ci ~0 t .... -

st01"ceo cn,·r red >•.: 11r :L ·'1n.iry. 1." t~c · .Jr' ' ':Jl"";P.C •r' ' tG 
Pr osccjtuu ttorney , Rhout w'i<.:l v"),, inquire, lr. adntv i•r~o~·v~d 
upon .t i n an ,. .->ro~~~cutinc A.ttor·H~Y • •heo t'1e .Plary ""1 .:.ch 'te 
reo~iven ...,<-' ;..r) 3C •ti \t .1rney if' t i:::- f l.ll C'1 i'lent LiJn fc:-
h i fl duties ;H'1 :r:~necutinG Attl")rney, exc$'.lnt ... here r-ro·.ridc,'l >t lf:.M'd.oe . 

I n Hil l v . '3ut1r.or Co nty, l fb o . 5ll , the fr)s,~eutlnp; 
Attorney s '"~ltt to recover a fP.e for atten~i r :-nc rop:rco~n t ln1 
t he ~""tn.te in :> nreli, in:uy ('tll;q 1i ":> tl"n before 'i justi1;~ ,f · e 
Peo.ce of 11is C'nmt.y i n '-' "Plony cr>c-e . t;e :')resented 1in )ill 
for i90 . Oi) . r'le c 11trt hP-J.' t :n.t · :rc ;;"lo n, qncntion jf cmt' ~u!"' 
meruit in tnP C"se ; .:J th'1 )fflcer ir. ,., tit.lnd to th~ .:'cc ~·.~.Led 
he wot1ld t!!Ve ;.o noi .. lL it ')ul· in t e Ct:-t1 tte s . · .. t "; mt :1. e t1\e 
St at\lte .... rrwlded ·r.n· n nrescr.i.bed r-nlrif.Y ',r"'dcr' :'CC'1'dl 1, to 
pon· .. l~t'l .n ·>nrl c '~"•tail-.ed '"~A ~rl~:it-i0n tro~ri'1if'1 , t . .>-ovlt : 11 A'1d 
s., i i P:roe-ec t !1'1'-'' ~;torney s lalJ. 3l""O recs i vo )r 1 i~ ·er1.i.ces 
i n the cl:-c • it ·~ mrt ·· 1.u ~r r.J0· rts, nne\ fe~n ~o al ~o-ctl by 
1 aw. 11 The C 1nrt, at page ~J ~ ... , sav11 : 

11Thu.s the Legislature hac provi ded t nat the off ice r 1~ to 
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b e co•tpensated for h iG ;:;ervicee in two way s, by s&l ary 
t~ 1 ~ fees, ~o th o~, ~~d only ac, exp ressly presc~ibed 
by Sta. ... u t e . I .... the 1 r. 1m~oees "'n h 1m a. cer~ain m:~ty , 
but prer;c:rihec "1~ narticuJ. ar fee cr i t"' pe rform;;.:·we, 
he can.,'l" "'n· +.l"t it i ... .,.,Geo on him a. u ty for..., t c·l 
he !'eceives n0 C'l'"'"'"~ensation , t)ec::ruse t h e st ., tLlte S :l)! 
that h i s calnr y is given h i m i n pay ent of 1l i s ".e r 'l7 i ees. 
·;e do not et)"'l t hat the s;-.J.--ry is g iven a.s c le '.fl a t1 Jn 
f or " "llY ""t' C''~ ser vices :-s f :"> r -; ich no o~ rticular fee 
1 ~ pr• rcri 1ed , for t hat 1s '"lOt the menning o-f" ti1e 
statuA• ; t. 'e ,..al:-ry i c in oa y:nen t '>f al i s qr rvicea , 
with ~ e d 'ition that for certain serviceo ·'r>rt iC'ltl~r 
feefi are t~l so ;:: l'•·e"'l, and t here may b e o t'ler servlces 
for · .tlch n 0 nar ticular fee i .... ""iven, bnt ., ic'l rc 
t'ul ly c v1'rnensate1 by the G~le.ry . '* 

In t hat c?se it wrR hel d t1·t he -~c ,,t ft~t1tl ed +o recover 
'1n t' -=! ..>1r- in of ounn'tl.l['l Meru1t; t: 'h., t t P ~t~tut.e .'"':resc.ribes cQr­
t;··in fe"o ln ~dti1tion t;o "~ l. S n"31AI' Y ~'"'ld ·1~1c~c t'1e r.ervlce . .,e rfor med 
W~S ruch P C - a s to be CO ·enzated by a snecific fe e , th-t is 
C':l -. en n~ t i'1n, th e refcr w~ul r1 JC t 'le rc:alary ich he rec ~' ~ v " . 
110 t'1e l r;"'ocuti.1(? At t n .... ,,..· ~ ::t't'e 'in s aln -riec anr' t P. fees 
c )~ 1 ected go t :> the C011nt· . The '""ervi c ee - ich they per; J I'M 

n")"f un1cr t; p rt'l.tute a!' 0 c )ensated by t~c ral ro· ~ :· t"le:r rec f'live . 

The gener::\1 rule i" t •~t w"'en a.n o: ficer oeeks t o c ·1 1 ect 
a _cf> fer '"'e r vi cea he h ... £: ne:rfo r . ed rs cuch officer , .Jefore euch 
fPc; i l l oe a.ll o ed h e UE't be able t ~ Pla.c~ h iE :f inr;er u )on t h e 
sect in'l '1f t'te Statute :-,_,thorizin~ tl-. e f eP. ~s cla imed. 

In Ga :mon v . L:o !'~ ·ret t e co.• nty, ?I ''o . 675, 6'16 , i::1e 
c urt fi::1ys : 

sa ir : 

11 'i:"1e -righ t of a. ·1uhl ic ')f fi cr-r t:l f eeo is <lc rived f r ::>c 
th e Statutes . ·'e i ~ cnt i tle<.l t o no f ees for r..ervicen 
'lC mar perf '".>1" _. , .. 11 r;uch off leer, UnleSG the ~ t r ... tut e 

i ves it . Jre1 ";'ae St1:\tutc fn.il s t o p r ovide a fee Por 
. ervlcen he 1~ req t ired to l)Prfor m ~s 2 •1ublic 1f f i cer, 
ne has no c~ain uoon the sta te for c :>,...pensat ion for 
su c h se.rvicen . '' 

I n tate v. -rof!orcl , 11 6 " · '"'20 , 3 2 3 , t h e c ourt :l,fai n 

11 It ic a wel l settled 1 w t hat no offi cer i s entitled 
to f ees of ~.ny k i nd unl enG prov i ded for by Stat te ~ 
And that the l aw c onferring such righ t m..tqt ".Je st-rict l y 
construed bec~uae of statutory crigin ane r~ .~ t . 
(n~tations o~ltted ). " 

J.. nin i n State ex rel . v . Brotm , 1 ~" o . 401, 406, the 
court ,in cpeak1ng ofi t he s~e subject, o~ys : 

Hit i s ·;.rell settl ed th~t no office r i s entitl ed t o f ees 
of Lny kind unless pr ovi ded f or by St nt u te, and being 
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th at : 

solely of at a tutory rigLt , the statute allowing the seme 
~-U3t be strictl y c onstrued. " 

ocction 1131 6 P. . s . ~o . 1929 , a.nong othe r t 'lings , ,- rovideo 

11 rnc rosecutir <;; attar eys shall comnence and proE'ec~te 
~11 cjvil and cri ~inal rct~ons in t he ir respect ive 
c0 1nties i n which the C 1' rty or st~te may be concerned~ 
(~fpnd ~11 s its a......a:!. ct the state or coun ty , and .r 0t:e·­
cute forfeited recogniz~'lces ~1:d actions for t hE: rccov&Jt'1 
of nebte, f~nes, penaltiee and f~rfeitures accruing t o 
the atr:Le :) r county; ond i n all crses, civil and crir:in..,l , 
in Yr"dch ch:-.tn'""e3 oi' venue !Y:!'ly t ~rfln·~ec , it eh!'IJ J bP h is 
du~y to :follo-· and rn"!')"ecut e o r defend, ?.~ the c r.re 1ay 
oe , all s aid co.u2es , or ''rl .i.ch , in a.Cr1 it ion to the 'fe~o 
-:.o-; allowe by ln.::, , r..lB.ll receive 1i~ aC't'"f'l eJ:r.er.::;es .• 

Secti~n 1131 R. S . :o. 1989 , pr ovidor : 

'He shall procccu te J.' cer end , ns t•1e cane may reauire, all 
civi l S"..J.ite in -hich t.he (;.iunty is i'1tP1·e~ted , reprc.1 ant 
q,enerally t he county ir. "~ 1 atters of 1 :-l.- , invectir,f't~ oll 
cl"'ims ~.ainst ~he c"mt.: , drn all C"'ntr:1.cts rel '"ti:'l"" t? 

.. ,. 

+-ne b tsiness ,f' .-," r, u ty ' J.nf' coh~ll ('rive his opini':m ":"ri t l ­

out fee , i n ntatters 11f lal'T i n which the c ...,unty i s i "lteres ted , 
and i n writing hen de landed , to th~ county court, or ny 
jud• e thereof, e.xceut in C:)J.ntiP"' "·here tnere n.ay b e :.J 
c,ll nty cou nsel o r . • • • ~• 

It is our p~ ion that t~f , roeecut i ng attor ney inn se­
cutin~ ,., PJit for and on b~~alf o: tue county as perfor ming a 
duty w ic the statute plccei .1 )On im ac nrosecuting attor ney. 
The pr~ er nrese~tation cf ev ide~ce i n the case 1ich be ~as 
handlin is fiG u:uch the do.1 ~Y -~ ~:te prosecLt ting atto rne • as the 
pr Jper ure "'rttC'tjon J'" ~ne 1 - - If he h d n.,t '!'·y• i ded ~u;ficient 
evidence h is salarv \f?Uld - t , .... ,a been reduc~" 1 • Since h12 <.lid 
p roduce ~J1:tional evid~nc , t1at is n basis ~ or eddition~l C ~' ­
penaati .1. The f'"'i lure to rodu ca co i'Octent testimony mi~ht hpv~ 
subjec ted 'tlm t crit.c ... sr! , md t~e fac t t 11at he did or oducE' 
co petent tec~i 'Jny """?")• d i:tlicate that he •-y- ... conscienti'> ·~l y 
trying t o dischar-;e the d .. iea of hie office . Ne ither eire 1ru:~t"'"'\ce , 
howev er, i n ou r op i nion , wou1 • tend t o inc,~e8oe or decre"' .... e hi~ c 1 ')en­
sat ion bec nuse the st;atutes d, Tl(>t ·1a.ke p~ovision for su c"l a C'1'1-

t1nge&cy. at he d i d ·as don e wit!-. ut an ~ rder of the Count y 
Court Q~~ as done in h is official c~ }acity a~ nro secuting 
attorney of ""t"'ne Count v in carr yi"1 mt t'1e duties i mn s ed unon 
h i m by s tntnte . · 

Fr"> . the forego i"fl~ it iG , tbe refo re, our op i n i 1n t'l ~t the 
fo. er ' ro~Pcu titlR :1tt orney 1!1'!aD ~t ~nt i tl ed t o a.ddi tional c o P8Jl-
sation over n~ above ~~at he received ae salary of nrerec~ting 
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attor ney for the oervices outl i"led in your i ')ou iry. Rowevel' , hE' i s 
entitled to reimbursement for t? Ct-.·<'1 €X1 e'r1ses i n f,)llowi ng the 
cnange of 'J'enue . 

Hovi,~ lecided that the procec·tin~ at t orney is not enti tled 
to adrlition-,1 co peneati:)n , it is n1t 'lCCe£'nary to d iscuss the 
ot11er t • o i '1'"' tir ieo . 

, , L L.. \.,_ 

,ttl~~ 

~-:----~----------- -Attor ney eT"lf·r.,~ . 

N TI : $ 


