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Progecutisg ALttorney, j32?7
Yieabhirel, .

Galena,

Dear 3ir:

Prosecuting Attorney not entitled
J to 2 compensation in addition to
galary for work done in connection
with case in which County was
party.

k. ”,_25£w, June 20, 1933 TETLED
. Harper, / 7'£5f

i,

:?‘;,{

7e are acknowledging recsint of your 1agulry of Jyne 9,

1933, as {follows:

“ra Prosecuting Attornev for Stone County, Misswuri, I
agk your opinion of the muestions basad on following facts:

Statement,

J. "illiam Jook was Prosecutins Attornay for Stone County
durins, the vears 1931 a2nd 1932. ¥We revresented “tone
Gounty in the case of State “iirhyay Commigeion ve Vasa
Lockhart Dorrie et. al. in a condemnation case involving
land located in Grsne, Viss-uri, desired by the nlaintiff
on Migshway 13, The cage wns tried in Springfield in

1832 on a chance of vemue from Atone County. It developed
before the trisl that nlaintiff had been Pfurnished the
following witnesaes: 1ill Beker, s e zbout 78 yeare, a
retired carventer, living in crane: pnd Rea, =°¢ abut
75 years, a farmer living about & ~iles from Orane with
no equity in his farm and Wade Hilton, an overator of a
curb filling station, age sbout 45, living in Crane;

hat the defendante had six or eight of the nost cubastan-
tia) farwers and businese men in the community, who eaeh
wold testify and did that the damage exeeeded benefiis
by avoroximately 33000.00; that two of the vlaintiff'e
witnesses eould act quaiify and one would and did testify
that the Jamages exceeded benefits by 2800,00., Pooular
feeling wes witlh tue defendanta, who were raised on the
land sought to be condemned, were widowe, mell liked =2nd
very achtive in their own interests. Under suc: clroum-
stances, Co-k states that he realized that defendante
would obtain a very substential julgment on their excent-
ions, if plaintiff c¢ould not et more sultable testimony.
Without any order from the ucunt? Court or from the
vlaintiff, Cook spent the major portion »{ two weeks try-
ing to .et evidence, but w-g handicapred by loesl feel-
ing and by le fear of local peonle to narticipate as
witnegsees, e finally obtained three witnesses, one of
whom teatified unwillingly, of substantial standing who

econld qual ify. TDefendants recovered judgment for %10520,00,
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less than the amount allowed by the commissionere apoointed
in the ecase,

'}x@ﬁglogg.

1ok, Is J. ¥William Cook entitled to reasonaonle eonpensation
for hig work and time in obtaining needed witnesses as
ontl ined nbove?

ud. If eo, is the bill for %100.00 reasonable?

3rd, HBae the Stone County Court the legal right to anrrove
the attached bill, or allow s=me ouvt of greneral revenuel®

gectimm 11214 R, 8. Yo, 1829, nrovides the smount of
galary Frosecuting Attorneys of the various Counties s 2ll recelwve
in pavrent Ifor tlelr services and how the mopulstion of the
various counties is ascertained for the purpose of fixing salaries,

Section 11783 R. 8. VYo. 1939, provides that certain foes
shall be sllowed o the Prosecut ing Attorneys.

Sectiom 11315 R, &, Vo, 1928, provides that it s.811 be
the duty of the Frosecuting Afttorneys to eharge upon behalf of
the county every fee that accrues to i.is office, and remilires
hir at tiie end of esect wonth to ney in &5 Lthe Comty Treasury »ll
such money collected by him z2s fees,

It is obvious from tha foregoing Statuteg that the Prose-
cuting Attorusy no loni.er receives fees, tut is now on g salary
basis, Fees that are collected by hin are reguired to be turned
over by hiu to the County Treasury, FHowever, if tnere co:ld bHe
any dou.bt about t .18 nropositisn, Section 11783 H, S. o. 1328,
makes no provieion far the nayment of any fee under the ciroum-
stances coversd by our inguiry. If the work vperfomed by the
Prosecuting /ttorney, about which vou inguire, is a duty irmmosed
upon him as a Prosecutinc Attorney, *thea the salary wilch he
receives as Jrosecuting Attorney is hie full compensstiom [or
his duties ms Frosecuting Attorney, excent where vrovided ntherwise.

In Bill v, Butler Co nty, 195 ¥o, 511, the Prosecuting
Attorney songlit to recover a Tee for attending and representing
the Gtante in a vreliminary exardination vefore a justice of t'e
Peace of his eounty in a felonv case. Tie nresented nis vill
for $50,00. The gourt held that there was no gqueantion of guantum
meruit in the case; if the officer ia e titled to the fee clained
he would hsve to noint it out in the Statutes, At that tiwe the
Statute nrovided Tor a nregcribed aon y prasded accordiig to
popilation and contained the additia™proviagion, towwit: "And
said Prosecuting Attorney shall also recsive for his services
in the Cirouit Court sad ~ther Courts, sach fees ag allowed by
law.” The Court, at page 515, says:

"Thus the Legislature has provided that the officer ies to
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be compensated for his ssrvices in two ways, by selary
and bv fees, both a8, and only as, expressly prescribed
by Statute. If the law imposes "n him 2 certain dity,
but prescribes no narticular fee for it: performance,
he eannot sav that it iwnsses on him a duty for wilch
he receives no comnensation, Leceuse the statute sap
that his salary is given him in payment of his serwvices.
7e do not mean that the salary ie given as comneisatl on
for only suech services ns for wiich no particular fee
ie prescribed, for that is not the meaning of tue
statute; the salary is in naynent of all his services,
with the addition that for certain servicee narticular
fees are nlgo piven, and there may be other services
for wileh nn varticular fee is piven, Tt w ich are
fully commensated by the salary.®

In that case it was held thi-{ he was not sntitled to reeover
on the Lasie of quantum meruit; thet the statute rrescribes cer-
tein feee in addition to hig g2lary 2nd mmlege the rervic# nerformed
wae such zg8 wng Lo be co~vensated by a sﬂecific fee, th-t his
¢o> oensntinn, therefor wouid LDe the salary which he rec*‘;vsﬁ.

Now tihe Prasecuting Attorrevs are on salarieg and the fees
¢hllected go to the County, The cervices w ich they perform
now under t.e statute are c mensated dDy the eal ary thev reeeive.

The general rule ic tiat when an ofTiecer sezks to c-llect
a fee for sarvices he h2e performed ae such officer, vefore such
fee will oe allowed he mucet be a2ble t- plsce hig finger unon the
gection ~»f the Statute smthorizing the fee 2s claimed.

In Garmon v, Lafayette County, 78 o, 875, 678, the
court says:

"The right of a mublic of ficer to feece is derived from
the Gtatutes, e is entitled to no fees for services
he may perform, as such officer, unlese the Ttatute
~ives it, Yhen %tue Statute fails to provide a fee for
czervices he is reguired to perform as a publiec officer,
he has no claim upon the state for campensation for
such services.,"

In State v. Wofford, 118 Yo, 230, 323, the court aszin
said:

"It is a well settled law that no officer ie entitled
to fees of any kind unless provided for by sStatute,

and that the law conferring such right must be strictly
construed because of etatutory origin and right.
(Citaticns omitted)."”

A ain in State ex rel. v. BSrowm, 148 Yo, 401, 408, the
court,in speaking ofi the same subject, says:

"It is well settled that no officer is entitled to fees
of any kind unless provided for by Statute, and being
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solely of statutory rignt, the statute allowing the same
rast be strietly construed.®

gection 11318 R, 8. !0, 1829, anong other things, nrovides
that:

"The orosecuting attorneye shall commence and prosecute
811 civil 2nd criminal actions in their respective
countice in which the county or state may be concerned,
defend all suite acszinst the state or county, and prose-
cute f rfeited recognizances and actions for the recovery
of debte, fines, penalties and forfeitures accruing to

the state or coungz; and in all cases, civil and criminal,
in wiich changes venue mery be granted, it shall be his
duty to fcllow and prosecute or defend, ae the ence may
be, all sz2id cauzes, for wiich, in addition to the fees
now asllowed by law, he susll receive nig actuel exnenses,® ¢ **

Section 113 ® R, S. Fo, 1929, nrovides:

* "He shall prosccute or cefend, as the case may reguire, all
civil suite in which the county ig interested, represent
generally the county in 2ll matters of law, investigate sll
claimg agazinst the county, draw all o-ntraets releting to
the buginess of the eounty, and shell give his opinion withe
out fee, in matters of 1law in which the eounty is interested,
and in writing when demanded, to the county eourt, or any
judre thereof, excepnt in countisn where there may be s
county counselor, * * ¢ #

It is our opinion that the nrosecuting attornmey in orese-
cutiny a suit for and on behalfl of the county was rerforming a
duty which the statute placed upon im as nrosecuting attorney.
The pro> er nregentation of evidence in the case which he was
handlins is as much the Mty nf the prosecuting attorney as the
proper presantation > the law., If he had not vrovided sufficient
evidence hieg salarvy would not have been reduced, Since ne did
produce additional evidence, tiat is no baeis for sdditionel come
pensation, The failure to nroduce conpetent testimony might have
subjected him to eriticism, and tle fact that he did produce
competent tesiimony would indicate that he was consclentiouely
trying to discharpe the duties of hig office. ¥Neither circumstance,
however, in our oninion, woul d tend to inecrease or decrease his commen-
sation because the statutes do not make provision for such a e
tingency. at he did was done without an order of the County
Court and was done in his official eapacity as a presscuting
attorney of Stone Countv in carrying out tlie duties immoped unon
him by siathte,

From the foregoing it is, therefore, our orinisn that ghe
foxmer prosecuting attorney was 1ot entitled to zdditional comnen-

sation over and above what he received as salary of nreececuting
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attorney for the services outlined in your inquiry. Eowever, he is
entitied to reimbursement for aetual exvenses in following the
change of wvenue,

Having decided that the prosecuting attornmey is not entitled
to additiomal coupensation, it iz not neceseary to discuss the

other two inquiries,
Very truly yours,
AA_MM
Acslstant Attorney Cener

APPROYED:

Attorney ‘eneral.

FAH:S




