OPTOMETRY BOARD: Fourteen different questions
answered with refersnce to the
practice of Optometry in the

State of iissouri,

el [O9DCI-

—

j 4 | / }7‘5’ iA ™ o / ‘—-—-—"‘-_'_'—_—r——_!

| FILEU

December 20, 1933

Pre ¥, J. Guilbault

President State Soard of Optometry
423 North bBroadway

St. Louis,iissouri

Dear Dr. Guilbaults

This office acknowledges receipt of your
letter dated December 2, 1933, as follows:

"ror the gulidance of the State Board
of Optometry, we desire your opiniom
on the following questions, in the
1i:ht of Chapter 101, Artiele 1,
Revised Statutes of Llssourl 1929,
relating to the practice of Optometry,
as follows:

(1) say corporations practice the
profession of Optometry in the State
of Wissouri?

(2) Are corporations exempt from
the operation of the Optometry Law
under Seetion 13502 and Session Acts
of 1931, page 283, if such corpora-
tions sell eye glasses and spectacles
at a permanent place of business on
preseriptions?

(3) Does Subesection C of Seetion
13502, as amended by Session Acts of
1931, page 283, exempt corporations,
who manufacture or deal In eye glasses
or spectacles in a store, shop or
other permenently established place

of business, from the operation of the
law, or does it prohibit it from the
practice of Optometry?
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(4) Does Subesection 5, Seetion 13502,
exempt corporations who sell eye glasses
or spectacles, om prescription, In a
store, shop or other permanently estab-
lished place o business, from the
operation of the Uptometry law, or does
it authorize such corporation to
practice Optometry?

(5) Are the several subdivisions of
Seetion 13508, relating to who 1s
qualified to receive a certificate of
reglistration, in the dlsjunctive or
eonjuctive?

(6) If your enswer to wuestion No,
Cne 1s in the affirmative, and 1t 1s
your opinion that eorporations can
practice Optometry, then do such
corporations violate Subesection F
of feetion 13500, hevised Statutes
of Mmissouri 1929, by edvertising
their Optometry Department under
the name of individual optome=-
trists holding a license?

(7) Is the board empowered to revoke a
license of an optometrist under Sube
section F of Seetion 13509, who per-
mits a corporation to advertise its
department under his name?

(8) If your enswer to Guestion No. One
iz In the negative, then 1s a corpore
ation practicing Uptometry who uses

its own assets, business facllities and
anployees, in promoting for finance

or other profit, a department in its
business whore the practice of Opto=
metry is carried on through individual
Optometrists holding licenses?

(9) If 1t 1s your opinion that cor=
porations may not practice the
profession of Optometry, is it a
violation of the Optometry law of
wissourl for corporations to ese
tablish a department in 1ts business
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where the practice of optometry

is carried on through optometrists
regularly licensed, but who are
under the control and supervision
of the corporation itself, and who
is actually an employee of the
corporation?

(10) #hat is meant in Subeseetion C
of Seetion 13509 by the worde "gross
malpractice”?

(11) Is 1t necessary, under Sube
section I of Section 13509, Revised
Statutes of dissouri 1929, to prove
actual knowledge of the deceptive
statements on the part of a respone
dent who is being tried for his license?

(12) Is the Optometry board, es such,
empowered with the authority to ade
minister oath to a witness which would
support an indictment for perjury
should said witness purposely swear
felsely after taking such oath,

under the power given 1t by Seetion
%,3&92’ Revised Statutes of dissouri

9

(13) Can the Cireuilt Court, at the
instence of the board of Optometry,
punish witnesses or persons who refuse
to obey subpoenas 1ssued by the Soard
or yunish for contempt such witnesses
who fall to obey a subpoeona duces
tecum issued by the Court at the
instance of the Soard, notwithstanding
:g;o:ppnr' ent authority in Seetlion

(14) %hat 1s meant by Seetion 13512,
wherein the bDoard seems to be authore
ized to make and adopt reascnable rules
and regulations for the enforcement

of the provisions of Article 1, Chapter
101, alreedy referred to?
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This 1s the request of the State
- Board of Optometry."

In erriving et a correct answer to the questions
propounded we are enjoined by the decisions of the appellate courts
of thies State to keep in mind the purpose and intent of the statute
or statutes under construetion. On the question of the purpose
of the enactment of Chapter 101 Hevised Statutes uissouri 1929, we
quote from State v, EZtzenhouser 16 S, W, (2nd) 656, which case in-
volved the prosecution for prectice of Optometry without a
license, The Kenses City Court of Appeals at page 659 of the
opinion =ald:

"fhe ovjeet of the law, in proteeting
the unwary from being sed upon
with glasses which would not only fail
to serve the purpose expeected of them,
but which may Le the cause of sctual
injury to health and nerves, is a
beneficlient and proper one. Such
statutes should be liberally cone
strued to carry out their purposes.

20 C, Jo 243. Priee v, State, supra.”

The paragraph numbers In this letter will compare
teo the paragraph numbers In your “letter and our answers to the rese
peective questions scecordingly.

(1) Seetlon 13497 Revised Statutes Missouri
1929, 1in part readss:

"After the lst day of October, 1921,
it shall be unlawful for any person
to prectice, or attempt to practice
optometry «lithout a certificate of
registration as reglstered optometrist
issued by the board of optometry.dus *

Seetion 13499 in part ls as follows:
"It shall be tie duty of the board

to examine sll applications for reg=
istration sutmitted in proper form; to
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grant certificates of registration
to suech ggggggi a2 may be entitled
to the same er the provislons

of thie chapter; to cause the prose-

cution of all persons violating its
provisions; # # « % @

Seetlon 13504 provides,

"ivery person who desires to obtain a
certificate of registration shall
apply therefor to the state board of
optometry,in writing,on blanke prepared
and furnished by the state board of opto=
metry. Yach application shall contain
proof of the particular qualifications
required of the applicant, shall be
verified by the applicent under oath
;nd agnll be accompanied by the required
08,

Seetion 13509 in part is,

"The state board of optometry

nay either refuse to issue, or may
refuse to renew, or may suspsnd, or

may revoke any certificate of regls-
tration for any one, or any combination,
of the following causes:

(a) Convietion of a felony, as
shown by a certified copy of the record
of the eourt of convietion.

(b) 'The obtaining of or an attempt
to obtain, a certificate of reglstra=-
tion, or practice in the profession,
or money, or any other thing of value,
by fraudulent misrepresentation.

(e) Gross malpractice,
(d) Continued practice by a person

knowingly having an infectlious or con=
tagious disease,
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(e) Advertising by means of Imowe
ingly false or deceptive statements.

(f) Advertising, precticing or
attempting to practice under a name
other than one's own,

(g) iabltual drunkanness, or habite
ual addiction to the use of morphinedus",

Seetion 13511 provides:

"fach of the following acts constitutes
a misdemeanor, punishable, upon con=
viction, by a fine of not less than
v26.,00 nor more than $200,00; # % « "

Seetlon 13503 states the qualifications that a
person must have before he is qualified to receive a certificate
of reglistration as an optometrist, among which is that he shall be
at least twenty-one years of age and be possossed of a good
moral character and teiperate habits.

The use of the word'person'in the seetions
above quoted, a= well as some of the grounds stated in Sectiom 13509,
for which the Soard of Optometry may refuse to lssue, renew or on
which the board may suspend or revcoke certificates of registration,
ez well as the required qualificeations of those who desire to reglster
as optometrists, clearly show 1t was the intention of the Legilslature
to authorize individuals only to engage in the practice of optometry.
for instance & corporation could no: very well contract or have an
infectious or contaglous discase nor could it be the subject of
habitual drunksmness or addietion to the use of morphine. it 1=
said in 14 C, J. pege 52, fection 5, that a corporation 1is,

" « @ % entirely distinect from ite
members and offlcers # # # & ",

The definition of what constitutes the practice
of optometry as set out in feetlon 13501 clsarly shows that such
practice involves a certein degree of eskill and knowledge of human
anatomy that eould only be possessed or acquired by an individual.
There i1s no basis or reason for construin: the word person, as that
word 1is used in the foregolng gquoted scetions, to include corpora=
tions. From the quotation in the suceceeding paragraph from the
Laws of lissouri 1931, poge 283, as well as subdivision (¢) of
Seetion 13511, hereinafter guoted, we think it was not the intention
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of the Legislature to grant certificates of regilstration to core-
porations for the purpose of engaging in the practice of optometry.

fihat we have said in this peragraph, in order to
avold re-statement, should be read in connection with what is said
in the suecceeding paragrephs,

#e, therefore, are of the opinion that corporations
are not ontitled to be 1ssued certificates of registration for the
practice of optometry in the State of llesouri.

(2) In answering the question embodied in
paragraph (2) of your request we guote Section 13502 as amended by
Lawe of udissourl 1931 page 2833

"The following persons, firms and
corporations are exempt from the
operation of this act:

'(a) Physiclans or surgeons of
any school lawfully entitled teo
practice in this state,

*(b) Persons, firms and corporations
who sell sye glasses or spectacles in
a store, shop or other permanently
established place of tusinese on
preseription from persons suthorized
under the laws of this state to prace-
tice elthor optometry or medicime and
surgerys.

'(c) Persons, firms and corporations
who manufacture or deal in eye glasses
or spectacles in a store, shop or
other permanently established place
of business, and who neither practice
nor attempt to prectice optometry,
and who do not use a trial case,
triel frame, test card, vending
machine or other mechanical means to
assist the customer in selecting
glassos,'

Approved May 4, 1931, "
It will be observed that subdivision (b) of

Seetion 13502, above quoted, specifically exempts corporations who
sell eye glasses or spectacles in a store, shop or other permane
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ently established place of business on preseription, when such
prescriptions are issued by persons authorized so to do under
the laws of this State, from the operation and provisions of
Chapter 101 providing for the State Loard of Optometry. “hat is
eald 1n this paragraph should also be read in conneectlion with
what i1s sald In the foregolng pareagreaph and in subsequent
paragranhs,

It 1s our opinion that corporations selling
eye glasses or spectacles in a store, shop or other permanently
established place of tusiness on preseription issued by such
porsons authorized under the laws of this State to practice
elther optometry or medicine and surgery,are exempted from all of
the provisions of Chapter 101 Hevised Statutes iissouri 1929,

(3) #e have set out In the foregoing paree
graph (2) the amendment to ‘octlon 13502 Hevised Statutes 1929
as made by Laws of dlssourl 1931 at page 283, Subdivision (e)

of Seetlion 13502 as it read prior to the amendmen' made by Laws
1831 was as followst

"Persons, firms and corporations
who menufacture or deal In eye-
glasses or spectacles in & store,
shop or other permane:ntly estabe
lished place of business,"

As such subdlivision (e) of Seetion 13502 stood
prior to the amendment, the case of ftate ve. Enapp 327 do. 24 was
tried and finally determined on December 31, 1930, The defendant
in that case was at the time of the filing of the charge agalinst
him the proprietor of a jewelry shop and store In Kaensas City, 1t
being a permanently established place of business at which he kept
for sale eye glasses, jJjewslry and other articles of merchandise.
He did not have a license or certificate of reglstration as an
optometrist, fie used in hles store a device, by the use of which,
& customer could determine the kind and character of glasses his
eyes required, The customer used this device himself. The
defendant was prosecuted for the practicing of optometry without
a license or reglstration therefor. Appellant contended lLe was
exe pt under Subdivislion (¢) of Seetion 13502, The judgment of
con ietion was reversed. The court at page 27 of the opinion
holdings

"le think appellant's contention
must be sustalned. It is and
of course maust be econceded that
'the statute exempts from the op=-
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tometry leaw persons who deal in
eyeglasses in a store, shop or
other permanently established
place of business, ! That
eppellant was and is such dealer
1s also sdmitted.”

Subsequent to the coming down of the deecislion
in the Knapp case, and doubtless as a result thereof, Seetiomn
13502 Revised Statutes 19290 was amended by the Laws of 1931, as
above set out. You will note that the court in the Knapp
case upheld the exception from the operation of the optometry
law as to persons who were dealing in eye glasses or spectacles
in & permanently established place of business, Subdivision
(e) of ‘ection 13502 as amended stlll exempts from the operation
of Chapter 101

"Persons, firms and co etions
who manufacture or eye
glasses or spectacles In & store,
shop, or other porn-nentll estabe
lished place of business,

If such corporations

"Neither practice nor attempt to
practice optometry, and do not

use a trial case, trial frame,

test card, vending machine or
other mechanical mesns to assist
the customer in seleecting glasses,"

So that corporstions who deal in oye glasses
or spectacles at an ecstablished place of business or in other
words, corporations that merely carry such eye glasses or spee-
tacles in stock and peruit the customer to meke his own seleetion
of such eye glasses or spectacles, without engaging In the practice
of optometry as the same 18 defined in Seetlion 13501, above set
out, and without using any of the prohibited devices mentioned in
subdivision (c) of Seetion 13502, as amended by Laws 1931, are
exempted from the provisions of Chapter 101 and may lawfully deal
in or sell eye glasses or spectacles, es herein limited and such
is our opinion. The sele of such eye glasses 1s not the
practice of optometry. In the case of State v, ttzenhouser,
supra, the defendant was prosecuted for a violation of the State
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Optometry Law, One ground of defense was that the transactlion
wae a sale in interstate commerce. On that point the eourt, at
page 658 of the oplnion zeid:

"ihe defense 1s made that appellent
cannot in any event be prosecuted
under this statute, because the transe
actlion was a sale in Interstate com=
merce, not subjeset to the provisions
of the local law, The act for wiich
defendant is being prosecuted 1s not
the sale of the glasses, but the aects
which preceded the sale and from which
the patient or customer would detere
mine whether or not he should make a
purchase at all, and if so determined,
what the particular article should be."

In cases of sele cf eye glesses or spectacles
b; corporations the examination and determination es to the kind
and character of glasses required, if such examination be made,
would be the practice of optometry and would precede the sale
made by the corporation.

(4) The sele of eye glasses or spectacles by
corporations, under the provisions of Sutdivision (b) of Section
13502, as amended, 1s specifically exempted from the operation of
the optometry law and such sale does not constitute the practice
of optometry, es the same 1s defined in Chapter 101,

(5) Section 13503 provides that,

"A person 1s qualified to receive a
certificate of registration as a
registered optometrist;

(a) Who is at least twenty-one years
of age.

(b) W¥ho 1s of :ood moral character and
temperate hablts: # = ="

Then follows other requisite gqualifications that
mast be possessed by a person before he is ¢ntitled to receive a
cortiflicate of reglstretion es a registered optometrist,
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There can be no queestlon but what the different
subdivisions of thls section are used in the conjunctive, and
that en sppllcant for reglistration as an optometrist must possess
each end every qualification and meet all of the requirements set
out and provided for in such seetion,

(6) Since our answer to your question number
(1) was in the negative the question propounded 1n your paragraph
(6) drops out,

(7) The matter submitted for answer in para=
graph (7) of your letter 1s so vague and indefinite we are unable
to tell what you mean nor 1s the form of edvertisement referred
to submnitted to us, Wie suppose you mean that where a department
store, for instance, advertiscs an eye glass or spectacle depart-
ment., and that a certaln person, reglstered optometrist, i1s in
charge thercof may the license of the optometrist be revoked,

. A registered optometrist is entitled to sell Lis services to any
person, firm or corporation desiring to use the same, so long as
he keeps within the bounds of the Optometry Act. If we undere
stand your question we #ee no ground on which a license of an
optometrist eould be revoked upon the prerise stated by you.

(8) = (9) The questions embodled in parsgraphs
(8) and (9) of your letter are similar in essentials end in prine
eiples involved, and we answer the same accordingly.

; Section 7 of Article XII of the Constitution of
Missourl reads:

"No corporetion shall engage in
business other than that expressly
authorized in its charter or the
law under which it may have been or
hereafter may be organized, # # "

_ In Lewils Publishing Company v. fural Publishing
Company 181 5, W, 103, the Supreme Court of the Stete of ulssouri,
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en tanc, In 1ts opinion said:

"The law 1s well settled, and 1t
might with a considerable degree

of precision be stated that it 1s
elementary that s corporation de=~
rives 1ts belng and 1life from the
state of its creation,through its
charter,and that i1t possesses only
such powers and authority as are
granted to 1t by the express pro-
visions thereof, and all such ime
plied powers and authority which

are necessary for it to exercise in
order to performm the express purposes
so granted, (See State ex inf, v,
Linecoln Trust Co. 144 ldo, 562,loc.clt.
586, 46 S, W, 593.)

'0f course, there is a further limie
tation upon the right of a corporation
to exercise powers even though expressly
granted by its charter, namely, the

laws of the state, should there be a
conflict between the powers of the
corporation, as expressed in its charter,
caused by nistake, ignorance, or by eny
other means of the officlals incorpora=
tinz the company, and the laws of the
state, then the former must yleld to

the supremacy o/ the latter~ the laws
of the state.' "

With reference to corporations and offlcers
and agents 14A C. J. page 347, Seetlon 2200, states:

"Since a corporation can aect, only
through 1ts offilecers and agents, all
acts within the powers of & corpora=
tion may be performed by agents of

its selectiony eand except in so far

as limitations or restrictions may be
imposed by speeclal charter, by-lew, or
statutory provisions, the same general
principles of law which govern the
relation of agency for a natural person
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govern the officer or egent of a core
poration, of whatever station or rank,
in respeet to his power to act for the
corporation; and agents, when once
appointed, or members acting in thelr
stead, are subject to the same rules,
liabilitles, and Incapacitiocs as are
agents of individuals and private
persons, tut sinece a corporation has
not all the rights and powers of an
individual, 1t cannot delegate its
duties to others, with the freedom of
an individual. Ly some authorities
a distinection is drawn between a core
porate aet performed through the
intermediation of a person speclally
empowered to sct as its agent or its
attorney and an act done 1:modtlt01{nb1
the corporation through 1ts own adn
trative officers constituting its inhere
ent agencles, "

And at page 349, Section 2211, as follows:

"The powers of the officers or agents of a
corporation are necessarily limited to such
acts or contracts as are within the purposes
for which the corporation was organized and
the powers conferred upon 1t, as 1t cannot
be presumed that an agent has authority to
transect business which the corporation 1s
not by 1ts charter authorized to engege inj
end this rule applies to aects or contracts
of the corporate trustees or directors since
they are but agents of the corporation.
Where the power of the corporation to do a
given aet ceases, as by its dissolution, the
power of an agent of the corporation to bind
it or 1ts funds in liquidation by doing tho
preseribed act necessarily coases also, "




Dr, F. Jo. Guilbault «l4= December 29, 1933

#hile, as 1s stated in Corpus Juris, the
corporate entity is separate and apart from its members or
officers, it is equally true that e corporation can only act
by and through its of ficers, agents, employees andi servants,
The acts of such offlicers, agents, employees and servants,
within their authority, become the acts of the corporate
entity for which 1t 1s at all times liable and responsible.
The officers, agents, employees or servants, of course, could
not engage in a business or practice, beyond the charter or
lawful powers of a corporation, =o far es the corporation is
concerned, because they act, for 1t, not as Individuels but
as a corporation, Since s corporation cannot be licensed
to prectice optometry, it has no suthority to emgage in such
practice by means of employees who act for it, There 1is
anotiher thing that ie& 1lmportant to keep in mind. Thompson on
. Corvorations, Vol, 3,5ection 2188, page 843 states:

"It is enother statement of the
prineciple to say that corporations
may exercise all the powers within

the fair intent and purpose of thelr
creation which are reasonably proper
to c¢lve effect to the powers expressly
granted, provided they do not violate

the charter, the public pelicy of
the state, ér any statute,.

The questions presented by you in paregraphs
(8) and (9) of your letter are similar in primciple to the situation
dlscussed by the ecourt in datter of Cooperative lLaw Company, 198
He Yo 479, 92 N, £, 15, The ecourt in the course of the opinion
salds

"The relation of attorney end client 1s
that of master and servant in a limited
and dignlriod sense, and 1t involves the
highest trust and eonfidence. It cannot
be delegated without comsent and 1t can-
not exist between an attorney employed
by & corporation to practice law for 1t
end a client of the corporation, for he
would be subjeet to the direetions of
the corporation and not to the directions
of the eclient, There would be neither
contraet nor privity between him and

the client,and he would not owe even the
duty of counsel to the actual 1litigent,
The corporation would control the litie
gation, the money earned would belong to
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the corporation and the lawyer would be
responsible to the corporation. His
master would not be the elient but the
sorporation, conducted, it may be, wholly
by laymen,or zed simply to meke money
and not to aid in the aduinistration

of justice which 1s the highest funection
of an attorney and counsellor-atelaw,

The corporation might not have a lawyer
among 1its stockholders, directors or

of ficers, There would be no remedy by
attachment or disbarment to proteet the
public from imposition or fraud,or no
stimulus to good conduct from the
tredition of an enclent and honorable
profession, and no gulde exeept the
sordid purpose to earn money for stock-
holders., The bar, which 1s an institution
of the highest usefulness and standing,
would be degraded if even 1ts humblest
momber became subjeect to the orders of a
money-making corporaticn engaged not in
conducting litigation for 1tself, but in
the business of condueting litigation for
others., The degrudntlan of the bar is

an Injury to the State."

One licensed to practice optometry takes on,
‘to & degree, some of the save responsibillities and oblications
to their customers aes have been so falthfully borne and kept by
physiciaens and surgeons through all the years. The duty of the
optometrist to the customer cells for recognition of the old
trulsm that one should not blow both hot and eold; the command
that we eannot worship both God and mammon nor can we faithfully
serve two masters, with conflicting interests, e think an
optometrist employed by a corporetion, whose sales depended on
the determination of the necessities by ite enployee, would be
torn between such distractions in serving his employer's finane
cial interest and acting with fidelity to the person whose eyes
were belng examined that 1t would come dangerously close to being
a violation of public poliecy on the part of the corporation and,
for that reason, a vioclation of 1ts corporate powers,
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#e are of the opinion under either hypo=-
thesis submitted In your peragraphs (8) end (9), that the core
poration would be engaged In ths practice of optometry and
that such practice 's beyond the powers that may be granted teo
a corporetion 1n this State.

(10) ‘Webster defines the word "malpractice"
to lLes

"The treatment of & case by a sure
geon or physiclan in & manner con-
trary to accepted rules and with
injurious results to the patient;
hence, any professional milsconduct
or any unreasonable lack of skill
or fidelity in the performance of
professional or flduciary duties;
wrong doing. A question of
profeseionsl malpractice or nege-
ligence 1s determined by what
might be ressonably required undor
the circumstances of the case,"

iebster also defines the word "gross", as we
think In the sense in which 1t !s used In the optometry law, as:

"Out of all measure; beyond allow=
ance; not to be excused; flagrant;
shameful; as, & gross dereliction

of duty; a groua injustice; gross

cerelessness, "

6y the use of the word "gross", in connectlion
with the word "melpractice’} the Legislature evidently intended,
in providing that the State Soard of Uptometry might refuse to
issue, renew or might suspend or revoke any certificate of reglse-
tentlion for the practice of optometry for gross malpractico,to
convey the idea that the subjeet must have committed acts of a
more serioue nature than that conveyed by the use of the word
"melpractice” standing alonme. As the definition of the word
"gross" etates, the malpractice committed by the practitloner
maet be of an Inexcusable, flagrant or shameful character or a
gross deroliction of duty or gross carelessness in thse perform=
ance of services under hls certificate of registration,
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Not having any perticuler facts before us,
we can only gzlve you an answer to your question in general
terms and every case would bLe determined upon its peculiar
facte and a determinatlion of' those faets would be for the
Soard under the rules lald down above.

(11) Sectlon 13609 provides that the State
Board of Optometry may refuse to 1ssue, renew or may suspend or
revoke a certificate of registration for, anong other reseonsj;

~"(e) Advertlsing by means of
knowingly falee or deceptive
statements,”

fe assume the subdivision last set out
contenplates advertising by the practitioner himself, Ir
that 1= done we do not understand on what theory it could be
contended thet the practitioner would not have actual knowledge
of the statements made by him in an advertisement, If jyou
mean advertiscements made by ancther with reference to &
practitionsr that would doubtless eall for proof of :nowledge
on the part of the prectitioner as to the advertisemente made
end proof of hls consent to such advertisement, ihe latter
would be true if advertisement was made with reference to a
practitioner where the name of no ono was signed to the
advertising.

(12) Section 387¢ Hevised Statutes Mlssourd
1929 providest

"Every person who shall wilfully
and corruptly swear, testify or
affirm faleely to any material
matter, upon eny oath or affirme
ation, or deeclaeration, legelly
administered, in any cause, matter
or proceeding, before any court,
tribunal or public body or officer,
and whoever shall falsely, by swear=
ing or afi/irming, take any oath
prescribed by the Constitution of
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this state, or any law or ordinance
thereof, whon such oath shall be
legally administeresd, shall be deemed
gullty of perjury,”

Subdivision (g) of Section 13509 conteins in
part the provision followimg;

"The state board of optometry -ay
neither refuse to 1ssue, nor refuse
8o renew, nor suspend, nor revoke,
any certificate of reglstration,
however, for any of these causes,
.unless the person accused has been
given at least 20 days' notice in
writing of the charge agalnst him
and & publie hearing by the state
board of optometry. Upon the hear-
ing of such proceeding, the state
board of optometry may administer
oaths, and may procure by 1its sub-
poena, the attendance of wltnesses
end the production of relevant
books and papers. # # # # "

The last quoted portion of the statute empowers
the state board of optometry to hold hearinge, upon proper notice
ziven, and provides that at sueh proceeding or heering the board
may administer oaths to those testifying before 1t., Seection 3878
incluvdes w!lful and corrupt swearing or testifying by a person
under oath, and as to any material matter at the hearing, in any
cause, matter or proeceeding Lefore any tribunal or putlie body.
Undoubtedly a hearing bLefore the board, on a matter properly before
it, would be a matter or proceeding and the state optometry board
ie certalnly & tribunal or publiec body within the meaning of Seection
3878 and we therefore answer your question number (12) in the affirme-
ative.

(13) Subdivision (g) of Seetlon 13509 contalns
the further provision,

"any cirecult court or any judge of

a cirecult court, either in term time
or in vacation, upon application

ei her of the aeccused or of the state
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board of optometry mey, by order
duly entered, require the attend-
ance of witnesses and the produce
tion of relovent books end papers
before the state board of optometry
in any hearing relating to the re=
fusal, suspension or revocation of
coertirficate o/ registration. Ucon
refusal or negleet to obey the order
of the sourt or judge, the court or
Judge may compel, Ly proeeedings for
contempt of court, obedience of its
or his order. "

If proper apnplication 1s made to the elrecult eourt
or eany judge of & cireuit court, either in ters time or vacation, in
any matter or proceeding properly before the board, end after notice
of the filing and hearing on the epplication is given to the edverse
perty, we seoe no reason why the court or judge could not proceed, as
for contempt, In case of disobedience of the order of the court,

In other words the court or judge may exercise the powers as the same
are provided in the last quoted portion of Seetion 13509.

(14) The rulece and regulatione that the state
board of optometry are suthorlized to make are only such rules and
regulations as will enmable the board to earry out the purposes of the
act., For instance, the board could provide the formes of applications
snd all papers required to be {filed with the board, it mey fix the
time and places of 1te mesatings, when not contrary to the statutes,
but the board can not, for instance, provide a ground for the
refusal to lssue or revocation of a license in addition to or differe
ent from those grounde provided in the statute., The board c¢sn not
make law but 1t can meke such reasonable rulcs and regulations as
w1ll meke practleal the carrying into effect and the operation of
Chapter 101,

Very truly yours,

GILBERT LAMB
hssistant Attorney Gensral,

APPROVEDS
HOY MeKITTRICK

httorney General.
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