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-- 7.t. Dr. F. J. Gu ilbault 
Pr esident St ate ard of Optometry 
423 North Broadway 
St. Lotio ,~1 aaour1 

Dear Dr. Guilbault& 

This office acknowledges receipt of your 
l etter dated December 2, 193:S, aa tollowa: 

"Lor t ho gui dance of the State Board 
or Optometry, we desire your opinion 
an the following questions, 1n the 
licht of Chapter 101, Article 1, 
Revised Statutes of 1sao~ri 1929 , 
r elating to the practice of Optometry, 
as followea 

(1) ~ay corporations practice the 
profession ot Optometry in the. State 
o! ieaourl? 

( 2) Ar o corporations exempt rro• 
the operation of ~e Optometry Law 
under f.ect'lon 1 3502 and Session Acta 
or 19 31 , page 283 , ! f such corpora­
tiona sell eye glaasea and apoctaelea 
at a permanent J lace of buaineaa on 
preaer1ptionaY 

{3) Docs Sub- section C of Soet1on 
13502, an amended by Seealon Acta of 
1931, page 283, exempt corporations . 
who manufacture or deal in eye glaasea 
or spectacles 1n o store, shop or 
other permanently established place 
or buaineca , from the operation of the 
law, or doea !t proh1b1t it from the 
practice ot Opto~try? 
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(4) Does Sub-section s , Section 13502, 
exempt eor~oratlona who s ell eye glaaaoa 
or poctaelos, OD preser1~t1oo, 1n a 
store, shop or other pe~anently estab­
lished place o· business , f rom the 
oporation ot tho Optometry law, or doea 
it a ut l.orize such corporation to 
pract ice Optometry? 

( 5) Are t ho several aubd1viaiona ot 
Section 13508, relating t o who 1a 
qualif iod to receive a cert1t1eate ot 
re~1atrat1on, 1n the disjunctive or 
conjuct ive"? 

( 6) It your arwwor t o ueation 1 o. 
One ls 1n the aff irmative, and i t ia 
your opinion that corporations can 
practice Optometry, then do auch 
corporations violate Sub-section F 
of sec tion 13509, Revised Statu tes 
of ~ aeour1 1929, b~ advertising 
t heir Optoms try Depar~ont under 
the name of individual optome­
trists holding a license? 

(?) Is the board empower -d to revoke a 
license of an optometrist under Sub­
section • of Soctlon 13509, who per­
mits a corporation to advertise ita 
departm~nt under his name? 

(8) If 1our answor to uest1on No. One 
1s in the nogative, then is a corpor­
ation prae t iclnz Optometry who uaea 
its own as sets , business tac111t1ea and 
employees , 1n promot1 for finance 
or other prof it , a departmont 1n 1ta 
buol noas whore the prac tice of Opto­
metry 1s carried on through individual 
Optometr1at3 holding licensee? 

( 9) If' 1 t la your opinion that eor­
~oratlona may no t practice the 
pro£eaaion of Optometry , is lt a 
vi olation ot th& Optometr y law ot 
~isaour1 for corporations to es­
tablish a department i n its bus1nese 
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where the practice of optometry 
i s carried on through optometrists 
regularly licensed, but who are 
under the control and supervision 
of the corporation itself, and who 
i a actuall7 an o"l1ployee of tbe 
corporation! 

(10) tihat 1s meant in Sub- section C 
of Section 13509 by the worda "groea 
malpractice"! 

(11) Is it nocea rary, under Sub-
aoctlon E of Section 13509, Kevisod 
Statutes of i •souri 1g29, to prove 
actual knowledge or the decept ive 
statements on the part or a reapon­
dent o is being tried tor his license? 

(12) Ia t he OptOJiletry Board, e.s such, 
e::~powerod with the authorit} to o.d• 
minister oath to a w1 tneas whieh would 
support an 1nd1ctmont for perjury 
should aaid witness purposely swear 
talao1y after baking such oath, 
under the power g1 Yen it ey Section 
1350g, Rev ised Statutes ot aaour1 
1929t 

(13) Can the Circui t Court, at the 
instance of the .L..'Oard ot Optometry, 
punish witnessos or persona who retuae 
to obe7 subpoenas issued by the .doard 
or i uniah tor contempt such witneaaea 
who tail to obey a aubooena ducoa 
tecum 1aaucd by the Court at the 
instance ot the Hoard, notw1 thatand1ng 
the apparent author1tJ 1n ~ect1on 
13509! 

(14) ~t is meant by Soot1on 13512, 
wherein the Soard eoema to be author­
ized to mAko and adopt reasonable rules 
aDd regula tiona for tho en.forc cnt 
of tho prov1a1ons or Article 1• Chapter 
101, already referred tot 
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This is thG request of the State 
· Board ot Optometry." 

In arriving at a correct answer to the queati ona 
propound d we are en joined b y the decieione ot t he a ppellate courts 
of t .ia State to k eep 1n mind the purpose and intent ot the atatute 
or statutes under constructi on. On the queation of the purpose 
ot the enac tment of Chapter 101 ReT1aed Statutea Ulaaouri 1929 , we 
quote f rom State v . Etzenhot,ser 16 s . . ( 2nd ) 656 , which caae in• 
volv d t he prosecution for pract ice of Optomotry without a 
11eenso . The ~saa Ci ty Cour t of Appeals at page 659 or the 
opinion Aa1d a 

"rhe object ot tho law, 1n protoot!ng 
the unw&rJ trom bo1ng 1mpoaod upon 
wit h gl aesea which would not onl7 tai l 
to serTe t he purpose expected ot t hem, 
but which 1 be the cause ot actual 
injury to hoalth nnd nervea , 1e a 
bonet1o1ent and proper one. Such 
statut es should be liberally ccm• 
atruod to carry out their purposea . 
29 c. J . 24S. Price v. State , s upra." 

The paragraph nuabere in thi letter will compare 
to tho paragraph numbers ln your ' lettor and our anewora t o the rea• 
poc tive queetiona accordingly. 

1929 , 1n part readal 
(1) Section 1 3497 Rev1aed Statutes i seour! 

"Af ter tho let day ot October , 19211 
it shall be unlawt \ll for any pereon 
to practice ~ or atte~pt to practice 
optomet ry without a cort1f1cate ot 
registration aa r ea 1ator d optometrist 
tsaued by tho board ot opt omatry . '*c. " 

Secti on 1 3499 1n part is as fol lows : 

"It s hall be t !- e dut7 or the t oard 
to examine all application f or reg­
istration submitted 1n proper formJ t o 
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grant cert1t 1catoa of registration 
to such P!raona as may be ent1 tled 
to the same under the provisions 
ot th1e chapter; to cause the prose­
cution ot all persona violating ita 
provisions; ito "'i . ~ \ • n 

Soction 1Z50' provides, 

" ·vory person who desires to obtain a 
cert1f 1cate of r egistration shall 
appl y t l~rotor to tha state board of 
opt omotry 1 1n writ1ng, on blanks pr opared 
and furnished by th3 state board of opto­
metry. .aeh a pplication shall contain 
proof ot t h o particular qual i f 1cat1ona 
required of the a?plicant, shall be 
veri fied by t he aoplicant under oath 
and shall be accompanied by the required 
tee . • 

Section 1~50g in part 1e, 

"Tho state board ot optometry 
ay either r etuse to 1asue , or y 

refuse to r onow, or mny suspend , or 
may revoke any certificate of regis­
tration f or a ny one , or a ny combination , 
of tbe following causes: 

(a) Conviction ot n felony , aa 
shown bl a certified copy of the record 
of t he court o£ conviction. 

( b) !be obtaining of or an attempt 
to obtain, a certi1 1cate of rog1atra­
t ion, or prac t ice l n the profeaalon, 
or noney , or any other t hing ot value • 
bJ traudul ont mlsrepr oaentatl on. 

(c) Gross l practice . 

(d) Continued practice by a peraon 
knowingly hnvlng an 1ntectloua or con­
tagious dise ase . 
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(e) Advertising b5 means of know• 
ingly !alae or deceptive etatementa. 

(f) AdYertis1ng, practicing or 
attempting to practice under a name 
other than one ' s own. 

(g) !iab1 tual drunlalnneas, or habit-
ual addiction to the use ot morphine~". 

Seotioo 13511 pr ovi4ea a 

" ~cb of the following acta constitute• 
a misdemeanor, punishablo , upon coo­
vict1on, b.. a tine ot not leeo than 
~26.00 nor more than 2J O. OO; v ~ * " 
Section 1350~ states the qua11tications that a 

person must have beforo he ie qualified to receive a certificate 
of registration aa an optometrist, among which is that ho shall be 
at l oaat twent y- one Jeara of age and be poanoaaed of a good 
moral character und te~~erate habita . 

7he use of tho wo~'peraon'in the sectiona 
a bove quoted, ae woll aa aomo of the grounds stated 1n SectiOD 13509, 
for which the coard of Optometry 1187 retuae t o leoue , renew or on 
wb1eh the board may auapend or revoke cert1f 1catea of registration, 
as well as tne roqulred qualif ications of t hose who desire t o register 
aa optomotr1sta , clearly show it was the intention of the Legisl ature 
to aut horize 1nd1v1dual a only to ongage 1n the practice of optometry • 
... or instilDce a corporation could no•- very well contract or have an 
infectious or contagious diaoase nor could 1. t be the subject o~ 
habitual drunlgpmeaa or addiction to the use of morphine . lt le 
said 1n 14 c. J . page 52, ~ect1on 5, that a corporation ie , 

"~ ~ ~ o entirely d1et1nct from 1te 
mombera and otf tcere * .., ~ it " • 

The definition of what conat1tutes the practice 
or optometry as· sot out 1n ~oction 13501 clearly showe that such 
pract ice 1nvolvoa a certcin degree of skill and knowledge ot human 
anatomy that could only be poasoased or acquired bJ an individual . 
Thore i s no bae1a or reason f or conatru1n the word person. as that 
word 1a used i n tho f oregoing quoted aoctiona, to include cor pora-
tions. From t be quotation ln tho succeeding p ragraph from the 
Laws of 1asouri 1931 , pos e 2BS. as well ae eubd1v1s1on (c) of 
Soct1on 13511 , bereinattor quoted, we t hink 1t waa not t ho 1ntont1on 
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or tho Legislature to grant cert1f ioatea of registration to cor­
por ations t or t he purpose of engaging ln tbe ·practice or optometry . 

n.t we have said ln th1a paragraph, in order to 
avoid r e- atatenent , should be read 1n connection with what is said 
ln the succeeding paragraphs . 

We, therefore , arc or the opinion that corporations 
are not ontitled to be issued certltlcatea of registration tor the 
prac tice or optometry in the State of .Ylaaouri . 

(2) In answering the question embodied 1n 
paragraTJh (2) of your request wo quoto Sootion 13b02 aa amended bf 
Laws ot 1saouri 1031 page 283& 

"The tollow1 persons, firms and 
corporations are exempt f r om tho 
oporat1on or t his act: 

'(a) Physicians or surgeons or 
any school lawfully ent i t led to 
practice in th1a state. 

•(b) Persons , firm8 and corporations 
who sell eye glasses or spoataclea 1n 
a store, shop or ot ber permanently 
established place of business on 
prescription from persons authorized 
under the laws ot th1a atate to prac­
tice eithor optometry or medlctae and 
surgery. 

'(c) Porsons, t1.rms and corporations 
wtw aanutacturo or deal ln eye glassea 
or spectacles in a e t ore , shop or 
other permanently established place 
of busine ss , a nd who neither practice 
nor attempt t o practice optometry, 
and who do not use a trlal caae. 
trial tra~e , test card• vending 
machine or other mecbanlcal means to 
aaalst tho cuatomsr 1n selecting 
glasaea . ' 

Approved 7 4 . 1931 . " 

It will be observed that aubd1v1s1on ( b) ot 
Section 1 3502, above quoted, specif ically exo:npts corporations who 
nell oye glaaaea or apeetaclea ln n ator~ , shop or other per.oan-
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on t ly eataLlishad place or business on proscription, when such 
pr escriptions are 1saued by persons authorized so t o do under 
t he lawa ot t his State , t rom the operation and provioions ot 
Chapter 101 providing ~ or the Stat e ~ard of Optometry. lhat is 
oaid in t his naragrapb aboulu also be read in connec tion with 
what is said 1.n tbe foregoing paragraph n.nd 1n subsequent 
paragraphs. 

It is our opinion that corporat1ono :.~ell1ng 
eyo glaaaea or spoctaeloa in a store . shop or other permanently 
ostab1iahed place ot buo1neas on prescription issuod by such 
porsons authorized under the laws of this Stato ·to practice 
eithor optometry or medicine and aurgery . are exempt ed trom all ot 
t he provisions of Chapter 101 ttov1sed Statutes :l1srour1 1929. 

(3) . e 
graph (2) the amondment to 
as made by Laws of ~1soour1 
or Sec t l on 13502 as it r oad 
1931 was as follows & 

have sot out in the foregoing pora­
oct1on 13502 Revised Statutes 1929 
1931 at page 283. Subdivisi on (c) 
prior t o the amen~nt made by Lawa 

"Person , firms and corporations 
who nufaeture or deal in eye­
Glasses or s poetaclee 1n a store. 
shop or other pe ane 1t l y estab­
lished place of business . • 

Aa such subdivision (c) of Secti on 13502 stood 
prior to t he amendment. the ease of Ctate v. l:napp 327 o . 24 was 
tried and finally determined on December 31 , 1930. 'I'he defendant 
1n that ease was at t he time of the tiling of the charge a gainst 
h im the proprietor of a jewelry shop nnd store 1n Konsa Cl ty , it 
being a po~anently established place of bua1ncaa at which he kept 
tor sale eye glaaaoa. Jewelr~ and other articl e s of morehnndiae . 
Be d id not havo a license or certificate or r egistration aa an 
optometrist. he used 1n hi s store a device . by tbe uao of which, 
a customor could det ermine the kind and character of glassea hla 
eyes r equired. The euatomor used this device himself . The 
defendant was prosecuted for the practic1ns of optometry without 
a license or registration thoretor. Apoellant contended ' e waa 
exe pt under Subdivialon (e) of Section 1~502. The judement of 
con iction was r eversed. The c ourt at P"S• 27 of tl1e opinion 
holdings 

" .~ e t h ink appel l ant • a contenti on 
must be sustained. It ia and 
ot course must be cone~ded t hat 
' the atatute exempts f rom tho op-
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tometr,r l aw persona who deal 1D 
eyeglasaea ln a store, shop or 
othor permanently esta bl1&ned 
place of busiDCSD. t 1hat 
a ppellant was and is such dealer 
ia also a~tted. " 

Subsequent to t ho coming down of the decision 
in the Knapp case. and doubtle ss aa a result tbaroot, Sec tion 
1S502 Reviaod Statutea 1929 was amended b)" the Lawa ot 1931, aa 
a t ove set out. You w1ll not e that the c ourt in the Knapp 
case uphold tbe exception f rom the o peration of tbe optomotry 
law ae to persona who were dealing 1n qe glaasea or apectacle a 
1n a permanently e atabliabed pl ace of business. Subdivialan 
(c) of Secti on 13502 ae amended still exempts from the operation 
ot v'hapter 101 

n Persons, tlrms and !!_ororations 
who manui"acture or dea fii e ye 
s lasaea or spectaclea-In-a atore , 
abop , or other permanent!{ eatab­
lished pl ace or buaineaa, 

11' such corporation• 

nleither practice nor atte pt to 
practice optometry , and do not 
uao a trial ease , t rial f rame, 
t eat card, vending machine or 
other echanical. meana to aasis t 
the eustom~r in selecting glaaaea ," 

So tbat corporations wh o deal in oye glaasee 
or epectaolea at an eatabl1shed pl ace ot bua1neas or in other 
words , corporations that merel y carry such ere glaaeea or apee­
taelea 1n stock and pe it the cuatoaer to make hie own aeloction 
or such eyo glaaaca or apeetaclea , without on gaglnr 1n the practi ee 
ot optometr y as th.., eame ta de1'1ned 1n et1on 13501 , a bove eet 
out, a r d without using any of the prohibi t ed dov1eea ment ioned 1n 
aub.11 vi a1<m (e) of Section ~502, as amended by :.we 1931, are 
exempted from t he prortaiona of Chapter 101 and ~:~ay lallt'ull7 deal 
1n or sell eye glaaaea or apectaclea ~ aa herein limited and such 
1s our opinion. The sale of sucb eye glaeaea ia not the 
practice or optometr.y. In the eaee of State v. ~tzenhoueer , 
supra , tb& defendant waa proseeutod tor a violation of the State 
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Optometry Law. One ground of defense was t hat the transacti on 
was a sale in interstate com~oree. On that point the court, •t 
page 658 of the opinion oaidz 

n 'J.he defenao lo made t hat a.,pe1lant 
cannot 1n any ovent be prosecuted 
under this statuto, because the trane­
act1on was a sale 1n interstate com­
merce, not subject to tne proY1a1onl 
of tho local law. The act r~r ~-~ oh 
defendant 1s bo tng prosecuted ts not 
the sale ot t he gl asaca, lut t he acta 
which pr ecoded the aale and tro'il which 
the patient or customer would deter­
mine whether or not be should make a 
purchase at all, and if ao determined , 
what the particular article should be . n 

In cases ot sale of oye glaaeea or spectacles 
b , cor porat ions the examinati on and deter.n1nat1on as to the kind 
and character of glaaaea roqulrod, if such examination be made , 
would be t he practice ot optometry and would precede the able 
made by the corporation. 

(4) l'he sole of eye glaaaes or apectaeloa by 
corporations , under the pr ovisi ons o£ SuLdivlaion (b) or eect1on 
13502, aa amended, 1a specifically exe~pted from t he operation of 
the optometry law and aucb aale does not constitut e tbe practice 
ot optometry, as the aame is defined ln Chapter 101. 

(5) Section 13503 provides that. 

"A person 1s qualified to reoe1Te a 
certlticato of registration as a 
regiaterod optometrist; 

(a) Who l e a t least twenty-one years 
of age . 

(b) fho is ot ood moral character and 
temperate habits ~ ~ ~ . " 

Then follows other requisite qualifications t hat 
must be possessed by a person before he 1e entitle~ to receive a 
certificate of registration aa a registered optometrist. 
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Tl.or e can be no quoetlon t.ut what the different 
aubdiv1siona of t h: s section nro used 1n tho con junctive, ard 
that ~ a~pltcant for r egtatration aa an optometrist ~st poseeee 
each and every q,ualif'1cation and meet all of the roqu1r ements set 
out and pr ovided tor 1n such section. 

( 6 ) Since our answer to your question number 
(1) wa 1n the negative the question propounded in your paragraph 
( 6 ) drops out . 

(7) 1bo matter submitted for answer tn para­
graph (7) ot l·our l e tter i so vague nd indef1n1 te we are unable 
to t ell what you moan nor is the form of advertisement referred 
to sub11i tted to us . 1e suppose you m.3an that ~here a department 
store, for !nstnnce. advertises an eye glass or spectacle de~art­
men . , and that a certain person, regi stered optomotrtst, is in 
charge thereof may the license of the optometrist be revoked . 
A registered optom!)triat ls entitl ed to sell Lis services to any 
person , firm or corporation dosirin6 to use tho ame , so long as 
he keepo Within tho bounds of tho Optometry Ae t . If o under­
stand your question we see no ground on which a licenso of an 
optometrist could be revoked upon the pr o iae stated by you . 

(8) - (9) The question c~codlod 1n ~aragrapha 
(8) and (9) of your letter aro e1milar in essentialo and 1n prin• 
ciplos involved, and wo answer tha onmo accord1n~ly. 

Ml sso ,ri roadat 
Sect i on 7 of Article XII of t he Constitution of 

"~o corporation shall engage i.n 
buaineaa other than that expressly 
authorized in i t s charter or the 
law under which it may havo been or 
hereafter may be organized. * ~~ " 

In Lewis Publishing CoDlpa1'17 v. Rural Publ1oh1ng 
Company 181 ~ . ,1 . 103, the !>upreme Court ot t he State of !llaaour1. 
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en bane, ln i ts op1n1on saida 

"The law is well settled, and 1t 
might with a considerable degree 
of precision bo stated that it ia 
elementary that a corporation de• 
rives i ts be l ng and lifo from tho 
1tate of ita creat1on, througn ita 
chartor , and that it possesses only 
auch powors and authority as are 
granted to 1 t by the express pro­
visions thereof 1 and all such 1m­
plied powers and author1tr which 
are necessary for 1t to exercise 1n 
ordor to perfor. the express purpose• 
so granted. (See State ex 1nf. v . 
~lncoln Trust Co. 144 ~o. 562,loc. c1t . 
586, 46 ~ . • 593. ) 

•or course , t here ia a further llmi• 
tat1on upon the r1 t or a corporation 
to exercise powers even though ex~reasly 
gran ted ~ ita charter 1 namely • the 
laws of t he state, should there be a 
coDr11et between the powers of the 
corpor t 1on, aa expressed 1n ita charter, 
caused by 1stako, i gnorance , or by any 
other ceans of the officials 1ncorpora• 
t1pg tho company 1 and t he laws o f the 
state, then the former - ust yield to 
the aupremacy or the iatte~ the lawa 
of the s t ate . • n 

1th reference to corporations and officers 
and agent• l4A c. J . page 347, Section 2209 , ,atate s: 

"Since a corporation can act , only 
through i ta ot tloers and agents, all 
acta withi n the powers of a cor ra­
tion y be performed by agents of 
i ts select1onJ and except 1n so far 
aa limitations or restrictions y be 
1mpoeod by special charter , b~·law, or 
statutory provisions, tha same general 
pr1nc1pl oa of law which govern the 
relation of agency t or a natural person 
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govern the officer or agent of a cor­
poration, of whatevor a t at1on or rank• 
in respect to his _>owor to act for the 
corporatiODJ and agon te • when once 
appointed , or mo ubera acting in their 
atead, are aubject to the a e ru1ea, 
liabilities, and incapacities aa are 
agent• o~ 1nd1v1duala and private 
persona. L~t since a corporation baa 
not all the rights nnd powera of an 
1nd1v1dual, it cannot delegate ita 
duties to others , with the freedom or 
an individual. uy some authorities 
a distinction 1a drawn between a cor­
porate act porto~ ed through the 
intermediation of a poraon apecially 
empowerod to act as ita agent or ita 
attorney and an act done ~ed1ately b7 
tho c orporat 1 on through 1 ta own adr:nin1a• 
trative o£f1cera constituting ita inher­
ent agenc1oa. " 

And at page 349, Section 2211, as follower 

"1~e powers of the officers or agents ot a 
corporation are noceesarily ltmited to •~ch 
acta or contracts ae aro within t he purposes 
for which the corporation waa organized and 
the powers conferred upon 1 t, na 1 t cannot 
be presumed that an agent baa au thor1ty to 
transact bueineaa which the corporation ia 
not by 1 ta charter authorized to engage inJ 
and tb1a rule applies to acta or contracts 
of t he corporate trustees or director s since 
they are but agent• of the corporation. 
•here tho po..ar or tbe corporation to do a 
gl-ven aet aease8 1 as by 1ta dissolution. the 
~ow_er of an agent ot the corporation to bind 
it or its funds in liquidation by doing the 
prescribed act neceaaarily ceases also . " 
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bile , as is stated in Cor~us Juris, the 
corporate entity is separate nnd apart from its ~Amber• or 
officers, 1t 1a equally true that a corporation can only act 
by ond through its o.f 1"1cera , agents, employee a am aervanta . 
The acts of such otflcera, agents, employees and aerYanta, 
w1th1 n their authority, become the acta of the corporate 
entity for which 1t ia at all times liable and responsible. 
The off icers, agents, employees or aervanta , of course, could 
not engage in a business or practice, beyond the charter pr 
lawful powera or a corporation, so far as the corporation ia 
concerned, because t hey act, for it, not as individuals but 
as a corporation. Since a corporation cannot be licensed 
to practice optometry, it ha no authority t o engage in such 
practice by means of employees who act tor i t . · There ia 
anot'•er thing that 1a 1m;>ortant to kaep in mind . Thompson on 
~or~orat1ona, Vol. 3,Seot1on 2188, page 84~ stateaa 

"It 1s another statement of the 
principle to say that corporati one 
may exercise all the powera wi thin 
tho fair intent and purpose ot t heir 
creation which are r easonably proper 
to r ive effect to the powers expressly 
granted, provided thoy do not viol ate 
the charter, !h! public E011ci ot 
the state, or any atatute.• 

The questions presented by you 1n paragraphs 
(8) and (9) of your letter are a1m1lar 1n principle to tho situation 
d1scuaa&d by tho court in .-atter or Cooperative Law Company, 198 
N. Y. '79, 921. E. 15. The court 1n the courae or the opinion 
aalda 

•The relation or attorne7 and client 1a 
that or master and servant 1n a 11m1ted 
and dignified aenee. and it 1nYolvea the 
h!gbeat trust and confidence. It cannot 
be delegated without consent and 1t can• 
not exist between an attorney emoloyed 
by a corporation to practice law f or 1t 
and a client of" the corporation . f or he 
would be sub j ect to t he direc tions of 
the corporation nnd not t o the d1rect1one 
of the client . 'i'here would be net thor 
cont ract nor privity between blm and 
the client,and he would not owe eYen t he 
dut~ of counsel to t ho actual litigant. 
The corporation woul d control the liti­
gation, t he money earned woul d belong to 
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the corporation and the lawyer would be 
r esponsible to the corporation. Hi s 
master would not be the client but the 
aor poration, conducted, i t may be , wholly 
by l aymon,or ganizcd simply to make mone7 
and Lot to aid in ~e ad- 1Diatrat1on 
of justice which 1e the higheat funct ion 
of an attorney and counsellor-at- law. 
The corporation might not have a laWJ&r 
among ita stockhol ders . directors or 
oft1cere. There would be no remedy by 
attachment or disbarment to protect the 
public trom i mposition or traud , or no 
stimulua to good cODduet trom the 
tradition ot an ancient and honorable 
profeealon , and no guide exeept the 
aord14 purpoee to earn moner tor stock• 
holders. The bar, which 1e an institution 
of the hi~est uaotulneee and atandtng . 
would be degraded if even i ta humbl est 
member became s ubject to the orders or a 
money-making corporation engaged not 1n 
conductlng litigation f or i t s elf , cut 1n 
t he bua1noas ot conduc ting litigation tor 
others . The degradation of the bar 1s 
an injury to t he State . " 

One 11conaed to practi ce opto e try t akes on , 
·to a degr ee , some of tho a~ e r eaponsib111ti e a and obl1 at1ona 
t o t heir euato:Dera • • have been ao f aithtully borne and kept by 
phya1c1ans and eurgeons tbrour h all the years . Tho duty of the 
opt~tr1at to tho customer calla for recognition of the ol d 
truism that one should not blow both hot and cold; t ho c~and 
that we cannot worship both Crod and mammon nor can wo tal thtullJ' 
serve two masters , w1th conflic ting intereet a . We think an 
opt ometris t em )loyod by a corporation, whose ales depended oD 
the determina tion of the neoeas1t1ea by i t a e .ployee , would be 
torn between such distractions 1n serving his employer ' R f1nan• 
e ial interest and acting w1th f1del1t y t o the person whose e yee 
were being ezam1ned that 1t auld come dangerously close to being 
a viola t i on of public pol icy on the part or the corporation and, 
for that reason , a violation o~ 1ta corporate powers . 
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e aro of the opinion un..ler either eypo­
t hesis submit t ed 1n your paragraphs (8) and (9), that the cor­
poration woul d be engaged 1n the prac t 1ce · or optometry and 
tha t ouch pract i ce · s beyond t he powers that may bEl grant ed t o 
a corporation l n t his State. 

t o t e a 
{10) ebster def i ne the word "malpracti ce" 

"Whe treatment of a caae by a sur­
geon or pnyeic1an 1n a manner con­
t rary to accepted r ules a rld wl th 
injurious results to the pat1entJ 
henco , any prore eelonal misconduct 
or any unreasonabl e lack of skill 
or fidel i t y 1n the performance or 
proreea1onal or f iduciary duties; 
wrong doi ng. A question or 
profeea1onal mal prac t ice or neg­
ligence 1s detc.u -::11ned bJ what 
mi~t be r easonabl y required under 
t he circumstances of the ease. " 

"ebater al ~o def i nes t h o word "gr os s" , as we 
t h lnk l n the sense in which it & uaed i n the opt ometry law, as z 

"Out or all measure; boyond allow-
aneeJ not t o be excu &edJ flagrant; 
a bameful J as, a groaa dereliction 
of duty ; a groaa injust ice; groas 
carelee~ness . " 

~Y t he use of t he word "groaa", i n connection 
wi th the word " l oract1ee~ the Legislature evidently 1btonded, 
i n provi d i ng that the State &ard of Optometry might l"Ofuae to 
1aeue, r onew or might suspe nd or revoke any certif icate of regia• 
teat on f or tho practice ot optometry for groae malpractieo ,to 
convey the i dea t hat the sub ject ~at have com~itted acta of a 
more aer1ous na tur e t h an t hat conveyed by the use or the word 
"lll!!lpraet 1co" stand ing alone . As the der1nit1on or t he word 
"eross 11 states , tne malvrae t iee commi tted bJ the practiti oner 
must be of an 1nexeuaablo, flagrant or shameful character or a 
groar dero11ct1on or duty or groa eare lesaneae i n the perform­
anc e of £er v1 eea under hi e certl fieate of r eg1atratl on. 



Dr . F . J . Guilbault 

Not having any particular tacts before us , 
wo can only gi ve you an answer to your question 1n general 
terms and every case would be determined upon ita peculiar 
facts and a determination of those facts would be tor the 
Board under tho r ul e s laid down a bove. 

(11) Section 13509 provides that t he ~ tate 
Board of Optometry may refuse to issue - r enew or ~ay suspend or 
revoke n cert1t1cate of registration f or, a~ong other reaeons; 

" (e) Advertising by means ot 
knowingl y f aloe or deceptive 
atatemonts." 

M~ assum.c t he s ubU1via on las t s e t ot t 
c ontc,plate a advertising by t he practit ioner h~self . I£ 
that ls ~one we do not understand on what theory 1t coul d be 
contended t hat the practitioner would not have actual knowl edge 
of the s t atements aade by him in nn advertisement . I f J ou 
mean adver tl eemen s made b y another with r eference t o a 
pract itl onsr t' at would do~btloss call f or proot of knowlodge 
on t he part of the practi tioner a s t o the adver tiaamenta made 
and pr oof of his consent t o such adv ertisement . he latter 
woul ij be true 1f advert1ae 1:ent was · de w1 th ref erence to a 
practitioner where t he name of no ono was signed to the 
advert l sln~. 

1929 pr·ov1desa 
(12 ) ~eetlon 3~7d Revised Statutes l s oour1 

"hvery person who shall wi lfully 
and c orruptly swear , testify or 
a!"t1rm fal oly t o any material 
matter , upon any oath or att1~ 
ati on, or decla ration , l egally 
ad~n1aterod , 1n any cause- matter 
or proceeding, betoro any court, 
tribunal or nubl1o body or officer, 
and whoever shall talaoly, by swear­
ing or afl 1rm1n~, take any oath 
pr escribed by the Constituti on of 
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this stat e , or cry l a or ordtnar ee 
thr-r &of , whon aueh onth shal l be 
lesally adm1 nietored , ehall be deemed 
gu lty or perjury. • 

Subdi vision ( g ) of &cotton 13509 contains in 
part t he proviston fol lowlmgJ 

"The state board of optometry ~ay 
neither refuse to issue , nor refuse 
to r enew, nor ouapond, nor r evoke , 
any certificate of r eBlstration, 
however, f or any of these causes , 
unl ess the person accused baa beon 

·given at l east 20 days ' notice 1n 
writing or the charge against him 
and a public benr1ng b.J tho state 
board of optometry. U"lon the hear­
ing o f' such pr ocoedlng , tho state 
board or optome try may administer 
oa the , nnd may procure by i t e sub­
poena , tho attendance of witnoseoa 
and the production of relevant 
books and pnpers . * * * ~ n 

The last q~oted portion of the statute empowers 
the etate board or optometry to hold hoar1ngo, upon proper notice 
~1ven, and p rovides that at such proceeding or ~aring the board 
may ad~inister oaths to thoao teatify1n P borore it . Section 3878 
incl udes wi l ful and corrupt swearing or tes t ifying by a person 
under oath, and as to any material matter at the he\r i ng , 1n any 
cause , ~tter or proceodine before an~ t ri bunal or public body . 
Undoubtodl~ a hearing LGtore tho board , on a matter prooorly before 
it , would bo a matter or procoed1nt~ and. t ho state opt ometry board 
1~ eertatnly a tribunal or public bod7 within the m3aning of eec tion 
38'78 and wo therefore answer your queation number (12) J.n the attira­
a t1ve. 

(13 ) Subd1via1on (g ) of Sectlon 13509 oonta1na 
the further provision, 

"Any circuit court or any judge or 
a circuit court , olthGr in term t~e 
or 1n vacation, upon a pplication 
ei her or tho accused or of the state 
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board of optomet ry may, by order 
dul y entered, r equ ire t he attend­
ance of uitnessee and tho produc• 
t ion of r ol ovant books nnd papers 
before the s tate board of optometry 
t n any h oarl n g relat lng to t be re• 
fusal, suspension or revocation of 
certif icate o t regi stration . Upon 
r efusal or ner)ect to obey the order 
of thB court or judge , the court or 
judge may compel , by proceed ings for 
contempt o f court , obedience of 1ts 
or his order. n 

It proper a pplication ie made to t be circuit court 
or any j udge of a circui t court, eithe r in ter~ time or vacation, 1n 
ony matter or proceeding properly befor e the board , and after notice 
o f the f111.ng and hearing on tho application 1s g1von to the adverse 
party, we ace no r eason why tho court or judge coul d not proceed, as 
f or contempt , in ease of disobedience of tho order of t he court . 
In other words the court or judge ~ay exercise the powore as the oame 
are pr ovi ded in t hs l a st quoted 90rtion of Section 13509 . 

( 14) Tho r-,;.l es and regulation~ that tho s tate 
board of optometry are authorized to make aro only such rul es and 
regulations as w111 enable the board to carry out the pur poo.es of the 
act . l or instance , the board eould provi de tho f orms of appl1cat1 ona 
and all papers required to bo ft l od with tho board, it may f ix the 
time and places of its meetings , whon not contrary to the statutes , 
but t he board can not , f or inst ance, provi de a gr ound for the 
r efUsal to i ssue or revocat ion of a license 1n add1 t lon to or differ­
ent f r om thosG grounds provi ded 1n the statute . The board con not 
make law but i t can ~~ke au eb reasonabl e rule s and r egul a tions ao 
will make practical the carrying into e f fect and the operation or 
Chapter 101 . 
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