STATUTES -~ IF THE TITLE OR CAPTION AND THE BODY OF BILL IDENTIFIES
THE STATUTE TO BE REPEALED 80 NO DOUBT EXISTS AS TO
\ WHAT STATUTE IS INTENDED TO BE EFFECTED, IT IS SUFFICIENT,
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November 37, 1933,

FILED|

Homorable J. H. Gunn ) /T
Member of the Senate =5
State of Missouri —

Jefferson City, Missouri. -m_MJJ:“i_h_j

7

Dear 8ir:

Perfected House Eill No. 92 of the Fifty-
Seventh (General Assembly ( Extra Session ) has been
submitted to this department with 2 request for an
opinion &g to whether or not, im the foram in which
it now appears, it will be a legal enactment and
will repeal Sections 5312, 5313, 5314 and 5315 of
Article I. of Chapter 34 of the Revised Statutes of
Kissouri, 1938, entitied, "State Department of
Finance" .

The record of the bill, as it appears in a
printed copy submitted to this department, discloses
the fagt that said bill has been ordered perfected
and printed, This department is further informed
that the bill, in the form in which it has been sub-
mitted for am epinion, has also passed the Senate.

The title of {he Act reads ag follows:
"AN ACT

To repeal Seections 5313, 5313, 5314 and
5315 of Article 1 of Chapter 34 of
the Hevised Statutes of 1929, entitled
fgtate Department of Pinsnse‘, in re-
lation %o issuance and ssle of certi-
ficates of indebtedmess by banks and
trust companies, denominations, rage
of interest thereon and maturity theré-
of, for what purpose issued and how
renewed or reissued and providing for
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the creation of & separate fund %o

be held in trust for the holders there-
of, and providing that certain obli-
gations shall be a prior olaim, and to
enzct four new sections in lieu there-
of to be known as Seetions 5312, 5313,
5314 and 5315 authorizing banks and
trust companies to issue and sell
capital notes, and providing that in
cases where tﬁ: capital of the hagk g:_
trust company issuing such notes is
paired, and such notes are issued and
sold in an amount equal to, or greater
than, the amount of such impairment,
the capital of such bank or trust com-
pany shall for all purposes be deemed
to be restored, and prescribing the
nature of such capital notes, the de-
nominations, income return tﬂoroon, re-
tirement, and extension thereof, and
providing for setting apart a separate
fund to be held in trust for the benefit
of the foldnrl thereof, with an smergency
clause.

That part of the Act purporting to repeal certain

sections of the Statutes is found in Bection 1. in the
following language:

“Section 1. That Sections 5312, 5313,

5314 and 5315 of Article I of Chapter

34 entitled, "State Department of Finance",
be and the same are hereby repealed, and
four sections enacted in lieu thereof %o
be known as Sections 5312, 5313, 5314 and
5315, and to read as follows:

f % % % & % & » » % 8 % & % % % & 5 x &0

It will be observed that the numbers of the sections

to be repealed are given, together with the article =and

the chapter, but Section 1. falls %o give the style and
date of the Revised Statutes of Miseouri, and this presents
the question as to whether or not the bill is legally in
shape to become 2 law if signed by the Govermor, and whether
or not Sectiocns 5312, 5318, 5314 and 5315 of Article I.
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Chapter 34, Revised Statutes of Missouri 1939, are
repealed,

The title of the Act clearly identifies the
sections to be repealed in the following language:

" AN ACT

To repeal Sections 5313, 5313, 5314
and 5315 of Article I of Chapter
34 of the Revised Statutes of 1929
entitled, 'State Department of
Finance', * * ¢ **

An examination of the four new sections enacted
in lieu of the four sections - 5312, 5313, 5314 and
5315 - now composing part of Article I. 6hapter 34,
of the Revised Statutes of Nissouri, 1939, entitled,
"8tate Department of Finance", reveals that the subject-
matter dealt with in the four new sections set out
House Bill No., 93, is the same subject-matter dealt
with in the four sections named in Article I., Chapter
34, R. 8, Mo. 1929,

It is perfectly clear what the Legislature in-
tended to do, The caption or title of the Act, taken
in connection with Section 1, and with the four new
sections, clearly discloses beyond any question of
doubt that the Legisiature intended to repeal Sections
5313, 5313, 5314 and 5315, Article I., Chapter 34, Re-
vised Statutes of Missouri, 1939, entitled "State De-
partment of Finange," and $o ensct in lieu thereof
four new sections numbered Sections 5312, 5313, (a).
(b) and (¢), Section 5314 and Section 5315. Tre in-
tention of the Legislature in this legisliation is
made still more apparent by reference to Section 3.
of the Act providing the reason for an emergency
clause in the following language:

“That the Congress of the United
States recently passed an act
authorizing the o zation of
a federal corporation known as
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the Federal Deposit Insurance Cor-
poration, which is authorized %o
insure on January 1, 1934, certain
deposits in banks and trust compa-
nies, including all state banks and
trnn% companies in Missouri; that

many banks of Missourl may dagire

to take advantage of the benefits

and privileges extended by said Fe~
deral Deposit Insurance Corporation;
that the general welfare of the state
and the people thereof, will be great-
1y advanced by having the privileges
extended by said Federal Deposit In-
surance Qorporation open to the banks
and trust companies organized under
the laws of this state; that such
banks and trust companies ¢amnot have
all sdvantages extended by sald Federal
Corporation without they acquire such
a&vantagas under the provisions of this
m. L L]

Section 33. of Articie 1V. of the Constitution of
Hissouri reads as follows:

"o act shall be revived or re-enacted
by mere reference to the title there-
of, but the same shall be set forth
at lfngth, as if it were an original
act.

Section 34. of Article 1IV. of the Constitution o
Missourl provides:

"o act shall be amended by providing
that designated words thereof be strick-
en out, or that designated words be in-
serted, or that designated words be
stricken out, and others inserted in lieu
thereof; but the words to be strickem out,
or the words to be inserted, or the words
to be sitricken out and those inserted in
lieu thereof, together with the set or
section amended, shall be set forth in
full as amended,"




Thie state of facts presents the lasul question
as to whether or not, if the capilon or title of the

bill and the body thereof clearly indicate the intention
of the Legislature and beyond question identifies the
statutes and identifies the section or sections to be
repealed and effected by the legisiation, such an enact-
ment is a legal statute althou in the repealing clause
the Legislature omitted to specify the particular nevised
Statutes in which the sections repeajed are to be found.

It is plain common sense that all construction
of the gtatutes is based on the fundamental proposition
that it is the objeet of the courts %o determine and

out the intentlion of the legislative body. That
is 21l there is to statutory construction and all that
gtatutory construction wag ever intended to accomplish.

The legal rule for identification of a repealed
statute is expressed in 59 Corpus Juris, Seection 504,
page 901, in the following language:

"To effectuste an express repeal, &
statute must so describe and distin-
guish the statute to be repealed, as
by designation of ite name, title or
caption or by reference to its subjeect,
contents or substance, as to leave no
doubt as to what statute is intended.
However, in the absence of an applica-
ble constitutional provision prescrib-
ing or proaibiting & partioular mede
of identification, an identification
of any kind,either in the body or in
the title or caption of the repealing
act, which polints with certainty the
law to be repealed is sufficient; and
where the intention is otherwise plain-
ly and clearly expressed, effect may
be given %o & repealing statute not-
withe an error or inascguragy in
ite description of the statute to be
repealed, * * * » %

Un this question of idemntification of statuies,
the Tennessee Court announces the same rule in wood,
v. Richardson, 145 Tenn, l.c¢. 73, in the follow
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language

“This court has established a liberal
interpretation for upholding amenda-
tory acts where the caption and the
body of the agt taken as a whole and
from 2 practical standpoint indicate
the subject of the legislation sought
to be effected."”

In the FNorth Carolina case, where the repealing pro-

vizion of the 2ot named an entirely different statute

and did not mention the statute intended to be repealed,
but the title of the aet and the whole body of the act
showed clearly what statute was intended to be repealed,
the Court, in % v. ¥ 156 N, C. 403, said that

the intention o L ature should be followed and
the enactment was valid,

To the same effect is %g} P“‘F"‘Ef Ve PJ.
D;rgggrf, 73 111, 248, where e Court said, ¢
reaso e intention of the Legislature should and will
be carried out,

A still later case of .« V. gfﬂ!igg,
350 8. W, l.e. 360, wherein the oa aaf"or title o
the Aet pointed to the laws establishing certain admin-
istrative offices of the State as those to be effected,
which were abolished, but did mot detail these laws;
but the body of the act abolis sald offices, there-
tofore created law, did indicate the laws to be re-
pealed, and the Court said:

"Bearing in mind that we can look both
to the ocaption and body of an act to see
that, if 1t sufficiently identifies
former laws sought to be repealed or
amended, and looking to the body of
this sot, we find it supplements the
caption and removes any doubt as to
the particular laws designed for ex-
cision.”
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To the same effect is State v. Knpll, 69
Kang. 767.

PROVISIONS OF MIBSOURI 0O7STI-
TUTION HEREIN ABOVE QUOTHD
SECTIONS 33 end 34 OF A IOLE
IV. DO NOT INTERFERE WITH
APPLIGATION OF THE ABOVE STATED
RULE AS TO IDENTIFICATION OF

A REPEALING STATUTE TO HOUSE
BILL NO. 93.

Said Sections 33 and 34 deal with revi or re~
enacting by reference to title other acts, and with
statutes by insertion of designated words or by striking
out designated words, or str out certain words and
inserting other words in lieu thereof, and provide that
where words are stricken out and others inserted in lieu
thereof, the same together with acts or secitions amended
should be set out im fulil.

The fact that the repeal clause here merely
refers to the sections of the statutes Ly number does
not affect the validity of the repealing clause.

Our court has said in State rel. Drainage District
v. Hagkmann, 305 Mo. l.c¢. 701 -

“The practice of amending statute laws
by reference %o the sections contained
in the volumes of authorized revisions
of the laws of this 3tate is the estab-
iished law,®

The House Bill No. 92 does not revive an aot or
re-en2ot another ast, nor does it amend an existing
statute by inserting designated words therein. I%
merely repeals four sections and enacts four new sections
in lieu thereof.

The House Bill No. 939
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of the Legislative will, and must
prevall, unless it contains some in-
hereut vice that prevents it becoming
a statute.”

” And later, after thai:dnptton of the Statutes
of 1875, our Supreme Court ate 8x r%-
%!gg;!;:y. Miller, 100 lMo. 44§§-£=bd ifﬁlib 1
anguage in 2 e¢ase where the new act did not mention
the repealed statute:

"It is there shown that when an act
undertakes to amend a former statute
it 1s not sufficient to say certaln
words are strickem oui, or certain
words insersed, but the sectlion as
amended must be set out in full, and
this is 2ll that is required. ﬁoro,
it is true, portions of the special
act creat the school ecorporation
are repealed or modified by this act
of March 30, 1887, and the lagt-named
act does noi name the sections which
are thereby repealed, nor are the sec-
tions thereby modified set out in their
modified form, This may lead to in-
convenienge in requiring a comparison
of the old and the new law, but such
legisiation i2 not prohibi%od by the
provision of the constitution before
guoted. The constitution of 1865 con-
tained a provision much like the one
now in question, under which it was
held that repoais by implication were
not prohibited, * * * » *

It is the opinion of this department that the
caption or title of House Bill No. 92, together with
the body of the act, clearly identifies the sections
of the Statutes - Revised Statutes of Missouri, 1929 -
intended to be repealed; and that the bill, as it
stands, if signed,by the Governor, will be & legally
enacted statute,

It is the further opinion of this department
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that regardless of the rule 2s to identification of
a sgfatute by an examination of the caption or the
title theretc aund the remainder of the Act, that
eliminating Ssetion 1. of the Aet, the remainder
thereof is a complete statutory enactment and to the
extent that same conflicts with Seetions 5313, 5313,
5314 ond 5315, Revised Statutes of Missouri, 1939
Article I, Chapter 34, s=id last named seotions of
Revised Statutes of Missouri, 1939, are repealed by
implication and that,upon ihis theory, the bill when

signed by the Governor, will be a legally enacted
statute,

Hespectfully submitted,

EDWARD O, GROW
Assistant Attorney-General,

APPROVED:

ROY HOKITTIIOK
Attorney~-General.
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