IN RE: Poier of County Court to sc ept warranty or cuit claim
deed in satisfaction of school fund nortgage and bond
or should they foreclose; And cannot knock of{ or reduce

intere=st. F N A\
| )\ /

Mzrch 7, 1933

Hon. Jos. L. Gutting,
Prosecuting iAttorney,
Clark County,

Kahoka, Missouri.

Dear Sirs-

Answering your letter of February 27th,1333, relative to the
County Courts' power to take deed to the County rather than
foreclose mortgage, will say;

The County Courts of the State get their authority largely from
Section 36, Article VI of the State Constitution and from the
following Sections of the Statutes (which statute I am sctting
out pretty fully).

"SEC, 9243--COUNTY SCHOOL FUNDS--It is hereby
made the duty of the s veral gounty gourts of
this state to diligently colleet,preserve and
securely invest, at the highest rate of inter-st
than can be obtained, pot exceeding eight nor

less than four per cent per spnum, on unencumbered
real estate security, worth at all times at least

double the sum loaned, and may, in its discretion
reoguire oersoncl sccurity thereto.* * ¥
belonging to the County School funds; % #* #1

"SEC,9245--COUNTY COURT TO HAVE JURISDICTION OF
COUNTY GSCHOUL FUND--chenever any county in this
state may have, separste and apsrt from the
tovmship funds, any public school fund arising
from any source whatever, the same shall be
under the Jurisdiction of the gountv court of
said county, who shall be zoverned Jim 1ts care
and inve tment by fhe same rules and mmlu.}ma
as govern lts actions In the townshin funds.

Then to the same effect they have power to manage the several
tovnship funds in their counties.

"SEC,9248--MANAGEMENT OF SCHCOL FUNDS--The County
gourts, respectively shall have the gore and monsge-
ment of the gchool funds of the goveral

within their respective jurisdictions, # ¥* * W
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The county courts have power to recuire additionsal security.

"EEC, 9253--COUNTY COUKRT MAY BECUIRE ADVITIONAL
ciCUrITY--The gounty gourt shall have power, from
time to tire, to zacu're gdditional sccurlly to be
given on szid bond vhen they, in their judgment,
deem it necess:ry for the better preservation of
the fund, #* * *%

183C,9254--COUNTY COURT MAY MAEE ORDEX OF S5.LE,HENe-
Whenever the prineipal and intercst, or sny oorts
thereof secured by mortgage conmtaining & power to
sell, shall become due and psyable, the gounty gcourt
may make °n order %o the sheriff, reciting the debt
and interest to be reeceived, and gomzsnding him to
levy the some, with costs, upon the property conveyed
by said mortgage, which shall be described as in the
mortgage; and a gooy of gugh order, duly gertified,
Deing delivered Lo fthe shariff, shalli have the effect
of a fierl faclas on a Judzment of foreclosure by the
circuit court, and sh:ll be proceeded =ith accordingly.”

The county courts have power to sell, but shotld make order first.

"ESEC,3:52-=F0ul OF UOARTGAGE-NOTICE OF S/LE-FELS,HOW
PilD--Lvery mogtgage tokenm under the provisions of this
chapter shall be in the ordinary form of & conveysnce
in fee, shall reecite the bond, 2nd shall contzin a
condition that if defsmlt sh=1l be made in payment of
princinal or interest, or eny part thercof, st the tie
vhen they shall severally become due =znd payable, ac-
cording to the tenor znd effect of the bond reeited,
the sheriff of the county may, upon giving twenty days?
notice of the time and place of szle, by public=tion in
some nevwspaper published in the coungy, if there be one
published and if not, by at least six writtem or printed
handbills, put up in diffe.emt public places in the county,
without suit on the mortgeze, procecd znd sell the mortgaged
prem’ses or any part thereof, to satisfy the principsl and
interest, =nd make an absolute conveyance thereof, in fee,
to the purchaser, * * #* 0

NEFC ¢ 9256=-AUTHORITY TO0 REPOSSESS PHROPELTY BY PUKCHASEwe
Vhenever any property heretofore or hereafter conveyed
in trust or nortgage to sceur- the payment of a loan
of school funds shall be ordered to be sold under the
provisions of this chapter, or by virtue of zny power

in such conveyance in trust or mortgege contained, the
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county court having the care and mansgement of the
school fund or funds out of vhich such loan was made,
in its discretion, for the poteetion of the interest
of the schools, become through its sgent thereto duly
authorized, = Lidder on hehalf of 1ks gounty, at Lfhe
&ale af such sroperty as aforesaid, and moy Jurchase,
take, hold and manage for saild gounty, Lo ihe uae of
the lomnship gut of the schocl fund of which such loan
¥as made, or in its oun nape xhers such Jloan has heen

nada guk of the general schogl funds, the property it
may acquire st such sale aforesaaide The county court

of any county holding oproperty acquired as aforesaid
may appaint zn agent o Lake chorge of, rent qui or
dazse ar athergise nonage the same, under the

af szid goupt; Iut s: soan as prastigzble, and In the
Judgment of sald court advantsgeous g the scho l o
schools intercsted therein, such property mm
Res0ld in such menrer and on such terms, ai

ar arivate sale, .aamdmnnm.dﬂm: for the
interest of gzid achogl or schools. *

You will notej;

*The statutes provide that when money belonging to the
school fund shall be loaned, the county court shall
cause the same to be secured by a mortgage in fee on
real estate situated within the county, * ¥ # snd of
the value of double the amount of the losn, and also
with a bond and personal security. * * % jo
da anyihe e gonferred MaQp the county courts Lo dispense
Zith the resl sstate security recuired to be taken.* %"

Lafayette County v. Hixon, 69 ¥o., 581.

"The county courts of Missouri are grezturcs gglely of
IMMBand have pg eommon law or gcuitable

Jurisdigction.

State ex rel. V. Johnson, 138 M6.ip. Z06,1.c.
&l4.

"In relation to these funds the county courts are
trustees. lhey have no autheriiy lo dispose of the

M%maﬁ dnterest, ather-
se than is by lag. he e is no diffe: ‘once
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in this respect between the prineipal and interest

of these funds. If they can give away the one they
can give away the other, * * # The welfare of the
State is concerned in the education of the children.
She has provided zand is providing means for that
purpose, not only for these now in existence, but

for those who may come after them. The fund as has
been said, is a permanent one, anc if gverv man, woman,
and gchild in & tosnship should oefition the county
court Lo glve auay, Lhal which is Dy Jaw eolrusied Lo
it, for the education of its gchildien, IiL shop'd without
hesitation reject their prayer.' "

Montgomery County v. Auchley, 103 Mo. 492, l.c.503,
Veal v. County Court, 15 Mo, 412, l.c. 414.

We are, therefore, of the opinion that while in this instance, it
might seem to be expedient and less expensive as you say, to the
county to accept & deed instead of foreclosing the mort:age, yet
it would be unwise, (on account of the bad precedemt) amd I think
unconstitutional and without authority of law to do otherwise than
to foreclose the mortgage as provided in the statutes above qguoted.

Under no circumstances, can the County Court knock off zny of the
Arincipal or interest 2s can be readily seen by the foregoing opinion.

In the matter of disposing of the prooerty after the county acouires

it by foreclosing, the comparatively new section of 9256 will govern
and prescribe their duties regarding same.

Yours very truly,

L S T

GEO. B. STHU
Assistant Attorney Genersl

GBS/mh
APPHOVEDs
ROY MeKITTRICK

Attorney General




