
IN RE: Po cr of County Court to DC apt w· r r m t y or uit clai m 
deed i n sa t i sf action of scho~l fund mortgage an d bond 
or should t hey forecl ose; .hnd c nnot knock o f f or r educe 
1.ntero"' t . -

Me rch 7, 1933 
I 

Ron. Jos . L. Gutting, 
Pros~cutlng ft t t orney, 
Clark County, 
Kahoka, Yi s ouri . 

FJ LED 

~1~ 
Deo.r Si r :-

1'..ns\~er1ng youi l e t t er of Febru! ry :Z.'l t h,l333, r el a t ive to t he 
Count y Court s ' po cr to t ake deed to t he Count y r a t her t han 
f or eclose mortgage , 'li l l s ;. y; 

The County Cour t s of t he St~v~ ge t their authority l ar gel y from 
Section 36, Articl e v% of t he St vte Constituti on and f rom t he 
follo~~ng b ~ctions of t he Stat ut e _ (whi ch stat u t e I am s0t ting 
ou t pr et ty fully) . 

trSEC. 9243--COUNTY SClluOL I UlW&--It i s her eby 
mede t he dut y of the s ~oral cqunty cgurts ot 
thi s sta t e t o dili gently col l ect , pr:ser ve and 
secur ely i nve st, at the highest r ate of i nt er st 
t han can ' e obtained, 1lS2.t. exceed;n eight ~ 
~ than !mu: Mr. ~ .l2.fU: P.nnum, on unencunbe1 ed 
r eal es t a t e security, orth a t all times ~ t lea~t 
doubl e the sum loaned, and ~, in ~ discr e t i on 
r equire oer songl secur1tv 1n vdoition t hereto. * * * 
belonging to t he County School fund s ; * * *n 

ns;c. 9 •. ..45--COU.lUY CJuf7 TO IL.V: JURISDICTION OF 
COUNTY JCHOvL FUllv-- .·hcnever any county in this 
sta t o may h·ve, sepnr -t e and apzrt from t he 
to mshi p funds , any public schpol fqpd ~ r1s1ng 

~ ~ sou C§ Wha t ever, t he s me sh~ll be 
under the jur i sdict i on of t he cgunty court Q! 
~ countv, !fll2 sha l l ~ .:;oyer ned JJ1 ~ ~ 
.sms1 inye t mpnt ];zz ~ ~ rul es ,mld r e gul tions 
~ goyern 1.t.,a actions ill ~ township tunds ." 

Then t o the same ef fect t hey hava lOwer t o ~nl6e t he several 
t o ::nshiPJ f unds i n t heir countie s . 

0SbC. 9' 48--Kl~GEUENT OF SCH~OL FUNLS--Xhe Cqunty 
courts , r espect! vel y sh, 11 ~ the ~ lllld r'"'n:•ge­
~~ of the s chpol funds of t he sevgr 1 todQsblps 
withi n t heir r espective j u r i sdict i ons, * * *·" 
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The county co~rts have pm er to r e\,;uire ad~ 1 tion <. l scc:uri ty . 

n t ... C. 925~ --COUP1'~ CUUhT .J Y Ji...:."'U itL Al>.LJITIONAL 
... CU.t.ITY- -The cgynty court shell lulve pouer, from 
~ir.JO t o ti 1C , to rorn · rg Cd < I ~ ti. nr:J §QC])ti t x to be 
~1 vcn on sr:~id bon d then they, in their judgment , 
deem it nacesst ry f or tho better r eservation of 
the fund . * * *" 

ns.,C. 9254--COUNTY COURT Y .!..~~ OP..O ~l OF S LE, 
~~hcncver tho princi pul and interest , or cny parts 
t hex·oof sec.."Urcd by mortgage contt) ining El ...,o er t o 
sell, shel l becoae due and p~yublo, the cgunty court 
may mnu. Dn OJ:der l,Q ~ !lbtritf, r Citing the debt 
and interest to be r ece1Ted, and com- rnding him to 
l evy the s~,me, l11th costs , u >on the property conveyed 
by said r ortgnge, which shall be described as 1n tho 
mortg:~.;e; mtd a c;ogx of ~ grdor, duly cort 1f1Qd, 
h e1p(P dbl 1 y pr r..<! .tg. JiJ:l.cl nb~r1 t t, shD11 h "' VC the effect 
or a fieri f acias on a judgment of f oreclosure by the 
circuit court, end sh 11 be proceeded ith accordingly.n 

The COt.l!lty court~ have PO"er to sell, 'Jut should ra£:ike order f i rs t . 

" SEC. 3!:52-- FOl\la OF !...ORTG GE-DOTICE OF s~LLE-FEES, Hmv 
P.~ ID--Every mo~gage t aken under the proVisi ons of this 
chapter shDll be 1n the ordin~ry £ora of = conveyance 
in r ea , shal.l ·r ecite t he bond, ~nd sht.ll contain a 
conditi on th~ t 1£ def~ult shall be ~ade 1n e~ ent ot 
prlnci?&l or inter est, or t ny p~xt thereof. a t the ti e 
v.hen they shall severally beeo.::te due :and p~y~hle, ac­
cording t o the tenor r nd etroct of the bond recited• 
the sb0rltf of the county mr y , u pon giving t . enty days' . 
notice ot the time and ~lace of sole, by public~tion in 
some ne .. ·spaper published in the county, if ther e be one 
published ~nu i£ not , by 3t leos t six writtGn or print ed 
handbi lls, ut up in diffe ~t public places 1n the county, 
without suit on the rnort gn ;e , ) r ocead and sell the mort g: ged 
pr e tl · s cs or ucy 1)a rt thereof', to satisfy the ,:>r inci pal ond 
intorost , ~nd m~e an atso1ute conY~y~ce thereof, in f ee , 
to the purchs ser, * * •.a 

"SEC. 9256-- AUXHOhiTY TO \EPOSSESS PHOt>LtlXY BY PUhCBJ~~L--
henever :my pro.,erty heretofor e or here'-!t er con'Yeyed 

in tt"Ust or ruort.;r..;e to s ecur t ho payment or a lo::a.n 
o~ school funds shnll be ordered to be sold under the 
provisions or this chapter, or by virtue oT c.D.1 power 
in such conveyance in t rus t or cortgage contained, the 
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cotmty court h ... Ving the c "·e nnd me n, _ ement or tho 
school t'Und or funds out ot t•n1ch such l om1 \1 s made, 
in its d1sorot1on, for theFOtection or t he int erest 
of the school s 1 become t hrough 1 t s ag ent ther eto dul y 
authorized, a llidCcr .em hcbnlf or .1.t.:l cpuuty, ~ .the 
..st.J.e Jl! ,.m.c!l pr onerey as atorcsnid, ~ ~ ryurcbase, 
J'.Q.k.a, .hW.4 ~ monrre ~ spid cguntx, .t,Q .the .u.a SJ!. 
.tho. tow $1>1 p qnt or .thc.,.sehon 1 J:lmd Ill. f1}li ch gu cb .1Q.ma 

.Q&ie, ,a:t .1n .1t,a mm p cme Jiberc m1ch lQSW .b.a,a ~ 
.QQ.di .o.ut .Q! ..th.e l encrnl scbgol fnnos, the .property it 
may acquire a t such s ale atoresaaid . The county court 
of any county hol ding JroJer ty ncqu1r ed a s afor e said 
~ ppo1nt rn pgcnt .to tcke Ch",.I7C .ll!, ~ .s:nlt m: 
1 e :;e .Q1: ot.hpr 1 :se ~.,n, f:C t he r?me, under ..tb.c sU rcctipn 
A! :1"' 1 d cqnrt; .l::W$ ~ :;gon ..l.S pr, c +;1 g, bl o 1 end in the 
jndsme.ot .fJ1:. $ 0 1d C" nrt a,dvept~;{BQlHl _.tQ ~ SGhQ 1 .a.J: 
schools interested ther ein, such pr o >er ty shrll ~ 
•e .. old .1n :gu;h me.nneT and on such t erws, ~ w l .. lic 
.£ll: ?')t1 xate :s~ l o, ~ .aa14 court .:.ax deem ~ for the 
interest or $gig :5@001 ..Q1; §ChOQl§e ;toe 

You will note; 

•The statutes provide tbn.t uhen money belonging to the 
school f'und shrtll be lotm.ed, the county eour t shLll 
cau se the s e to be secured by a .ortgnge 1n f ee on 
roal estate situated Wit hin the county, * * • und ot 
t he value or double t he m:1ount or t he loan, and also 
r.ith a bond and personal security. * * * ~ tmtbodty 
,1a OAYJihA, C cpntcn:ed floQOO .the cguntx Courts .t,Q d1 tl OQDFe 

with~ real e s t nte 11SfiC1lr1tX r ecu1 red~ k trken.* *a 

Laf ayett e Co~ty v. Hixon, 69 ~o., 581 . 

•Tbe county courts ot Missouri ar e c~~ tur~~ r gl e ly or 
:st~tutgry griiSP and have nc. common l aw or ecn1 tahle 
jnrt sd1 ctt on. It 

Stnt e ex rel. v. Johnson, 139 o . Ap. 306,l.c. 
314 . 

"In rel ntion to these tunds the county courts are 
trustGes • .1llcx be .re JlQ pt;hQM cy .tg. d1sp~se ~.the 
prtnc1pnl mtrus ted, .w: m ~ .1.t.a 1ptercst, g t h er­
~ then .Ls. or, Fieri bed z .J.c.n. ·the e is no dif. e1·enee 
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in this r espect bet\1een the princi )al and inter e st 
of these funds. If they can give away the one they 
can give away the other . * * * fhe welfare of the 
State i s concerned in the education of the chi ldren. 
She has provided and is providing means for that 
~urpose, not only f or t hese now in exist ence, but 
for those who may come _fter them. The f und ~s has 
been sni d, is a ;>erm~ont one , an\. ll eyery ,m, onan, 
.a.uC. chi 1 d .1n a toMnship sbolll d let1 tion .the. county 
c ourt .tQ .iU:e ~' .tlJ.U ,,hi ch .U .,by l..eJ'l entrusteQ, ,t,Q. 
J.t., .t:a.r, ,the. educat1 on .o.! .U.S chiJ d en, i.t. shou ' d l'ij t hout 
he5itati on r e ject their pr ayer.' " 

YOntgojery County v . Auchlcy, 10~ Uo . 49~ , l . c . ~03, 
Veal v . County vourt, 1 5 o . 41~, l . c . 414. 

e are , therefor e , of t he O?inion tha t ~hile in this ins t ance, it 
might seern to be expedi ent wnd les~ ex~ensive ~s you say, t o the 
county t o accept e, deed instead of foreclosing the ,tort ~age , yet 
it wou l d be un•rlsc , (on account of the ~ precedent) ~d I think 
unconstitutional and \dthout authority or law to do othe- ,1se than 
to foreclose t he mortgage as proviued 1n t he statutes t bove quoted . 

Under no cireurnstcnces , can the County Cou~t <noc < or, ~ny of the 
irincigal or interest as can be r eadily seen by the foregoing opinion. 

In the matter of disposing of the pr ooerty aft er t he county ~couires 
it by for eclosing , t he conparatively ne\ section of 92o6 wi l: govern 
nnd pr escribe their duties r Pgarding same . 

Yours very truly, 

GBS/mh 

AP?HOVED: 
.HOY llcKITThiCK 
Attorney General 

k«vlf.!!t~ 
Assist ant Attorney General 


