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Dear 3iw:

You have asked me for ucrlulutovmdlty
of Senate Bill No. 82, Fifty-Seventh General Ascewbly of
¥issouri alt form of Official Xlection Ballet in
Nissouri by eli ting names of Presidential "lectors
and providing for printing only the names of gendidates
for Presi and Vige-President on the ballot, and which
said Senate Bill as finally passed is now before you for
exegutive approval or vetoe.

The title of this Bill is as follows:

;flﬁ %o repeal Sections 10300 and 10310
cle 7, Chapter 61, levised Statutes

of Missouri » Telating to the form of
the ballot, ete., and to enaot two new
sections in lieu thereof, to be known by
the same section mumbers.”

An examination of the Amendments made to Sections
10300 and 10310 R. 6. of Mo. of 1929, in my opinion shows
Senate Bill No. 82 as passed deals exclusively with the
subjeoct dealt with by the Statutes amended and the rule in
Hissouri is that a mere reference $o the sections to be
amended withous other deseription of the subject matter of
the amendatory law is & sufficient $itle to an amendatory
act dealing exclusively with the subjeot of the sot amended.

Clark vs. Atohison, Topeka and Santa
’. R’I c’o.. 319. IO. l.c. m.

Article 7. Chapter 61, Revised Statutes
of Missouri, of 1939, deals with Eleotion
Ballots, Vo{m and Eleotion !leturns and
the two repealed ssctions 10300 and 10310,
deanl respectively with Form of the Ballot
and the method to be followed by voter in
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voting and the two sections enacted
in lieu of the two repealed sections
deal with the form of the Ballot and
the procedure to be followed by voter
in voting. The title of the Bill is
legally sufficient.

The mext question suggesting itself is the legal
effeot of the provisions of the Bill, providifyk the names of
the ocandidntes of the several political parties for Klectors
for Fresident and Viece-~President shall no" be printed on the
ballot but shall after nomination be filed with the Secretary
of State, and placingz on the ballot the names of the Candidates
of the respective political parties for President and Vice-
President and providing a vote for any candidate for President
and Vice-Fresident 1l be a vote for the "lectors of the Party
by which such candidates were named.

Naturally the thought ocours, can the General As-
senbly of Missouri remove from the Ballot the nawes of the
Zlectors and substitute therefor the naves of the candidates
for President and Vice-President and then provide a vote for
guch Presidential and Vice-Fresidential candidate shall be a
vote for the Tlectors of the Party by which such ecandidates
for President and Vice-President were named?

To determine this question, we mist examine the
Federal Constitution because it commands the States to name
a designated numwber of Presidential Rlectors.

Our State Constitution contains no speeific pro-
vision as to the manmer of seleotiny, nor nmuwber of Fresi-
dential Electors but Chager B3 revised Htatutes of lissouri
of 1929, does designate marber of and provide method for
selecting Presidential Electors and said statutory provieions -
are in harmony with both the Federal Constitution and the
Federal Statutes on the subject and if a conflioct existed be-
tween either “tate constitutional or statutory provision and
Federal constitutional or statutory provisions, the State
enactment would have to yield %o the Federal provision.

Turning our attention now to the Federal Constitu-
tion, we find the Second Clause of Section One of Article I1I.
of the ¥Vederal Constitution provides as follows:

"Each State shall appoint,in such lNonner
as the Legislature thorooi way direct, a
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¥urber of Electors, ecual to the
whole Number of Senaters snd lepre-
sentativer to which the Btate may
be entitled in the Congress. *

Ovserve the language of the Federal Constitu~

“Zach State in such
ac he Lemisinbrre Vheress may diresiiTe.s
This constitutional provision not only

Presidential Fleotors shall be appointed by the State
it ecually commands the appointment must be made in suoch

ganner 28 the legisisturs of the State may direet.

The cese gonstru clause 2. Section
1. Artiels Il1 of the F Mututun ‘2bove quoted, is
thet of MePherson ve. Blacker Unised States R.,P. 1
mhioncase vamt S0 She Foderel Sipfest Cout from o lectalen
controlling eleotion of Presidential CLlestors.

The weoner of a tment of Presidentin) Electors
by the Michi an Aot was the Klection of an Elector and an Al-
ternate Elector in each of the Twelve Congressional Distriots
of the State and of an ¥lector and Alternate Tlector at large
in each of two Districts defined by the aot.

tdon is:

It was insisted A% was ill for the Mi
Statute %9 orovide this meothod of t for the reason
the state must appoint as a tiec and muet act as a
and could mot $0 subdivisionz of the
@ created for ’uzoco; and 4% was oladimed the ap-
pointuwent of Elactora by Distriots was not 2a appoint-
ment by the ftate beoause its citizens otherwise
ﬂul : not bo permit vose for all the Fresidemtial
Elec

Answering these arguments the Fadaral Supreme
M (1“ U- '- n! 1.00 p. 35) S&id‘

“¥A #%ate im the ordinary sense of the
Constitution,' 'is & politidal community
of free citizens, cccupying a territory
of defined boundaries, and organized
under a government sanotioned and limited
by & written constitution, and established
by the consent of the governed.'

“The Gtate does mot act by its pedvls in
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in their collective eapacity, but through
such political agencies as are duly con-
stituted and established.***"*

"In other words, the act of appointment is
none the leas e 2ot of the Htate in its
entirety because arrived at by districts,
for the act is the act of political agencies
duly authorized %o speak for the State

‘and the combined result is the expression
of the voice of the State, a ﬁa ﬁm
by of the legis turo:

the @ subject is commitSed.*****'"

The Constitution does not provide that the appoint-
ment of Klectors shall be by nor that the Electors
shall be voted for upon & nor that the majority
of those who exercise the elective £¢ can alone name
the Electors.

“It rec zes that the people act through their
representatives in the islature, and leaves it to the

lature exoclusively to define the method of effecting the ect."

The historic setting of the Federal constitutional
clause commandingz the States to name Presidential Fleotors sus-
tains the comstruotion thereof by the Federal Supreme Court.

In the Federal constitutional convention, merbers thereof pro-
posed various different Yethods of 801«:{133 the President.

Gerry proposed the choice should be made by State
executives; Hamilton that the election Te by electors chosen
or elected by the people; James Wilson and Ovuverneur Morris
were 8 1y in favor of a porular vote; ¥llsworth and Luther
Vartin preferred the choice by electors clected by the Legis-
latures; Moger Sherman wished to have appointment by Congress.

And as the Federal Supreme Court says:

"The final result seems to have reconciled
contrariety of views by leaving it to the
state legislatures to appoint directly
by joint ballot or concurrent separate
action, or through popular election by
districts or by general ticket, or as

othorwise might be direoted."

It is not surprising therefore that various modes
of choosing Presidential Llectors were pursued in early days
of our nation's existence.

At the first Presidential ilection, presidential

electors were appointed by the Legislatures of th
of Gonnaotiout,upgolamo. - Ei——
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Georygin, New Jeraey and South Carolina. Pennsylvania pro-
vided for election of electérs on a general ticket. Virgini-
divided the !tate into distriets and tha elected Klectors

by Districts. Massachusetts divided the Htate into dietricte
and the people voted for two candidates in each District and
from the two persons in each Distriot having the greatest
nunber of votes, the general ecourt by Joint Hallot elected
one as illector and in the same way seleoted two Klectors

ad® large. In Maryland, five Llectors from West Ulore and
five from East Shore were elected on a general ticket.

Fifteen Stantea participated in the 8Second
Fresidential “lection and there wae a sivilar variety in
modes of eleoting Presidential Flectors.

Sizteen States took part in the Third Fresi-
dential Klection.

“In Tennessee an act was passed August

8, 1796, whioh provided for the election

of three electors, 'one in the distrioct

of Washington, one in the distriot of

H-milton, and one in the district of

Mero,' and 'that ,the sald electors may

be elected with as 1ittle trouble to

the citizens as npossible,® certain per-

sons of the counties of Washington, “ulli-

van, Green, and Hawkine were nared in the
and appointed electors to an

o for the distriot of W ngton;

c other persons of the counties of

¥nox, Jefferson, Sevier, and Blount were

by elect an elector for

the strict o ton; and certain

others of the countiees of Navidson, Summer,

and Tennessee to elect an elector for the

distriet of lero."

Here we find an instance where the legis-
lature of a Htate by a
ngt certaln persons who were iven

Em to mo Fresidential Tlectors
each T ee respective districts.

Story in his oommentaries on the Constitution
first ed. par. 1466, says:

*In some states the Legislatures have
direotly chdsen the Nlectors by themselves;




His ixcellenecy

overnor (Guy H. Fark

sl Ny 4, 1935

In oth r8 they have been chosen by the

le by a Goneral ticket throughout the
whole State; and in others by the people
by Xlectoral Districote, fixed by the lLegis-
lature a certain number of Tlectors being ap-
portioned to each Distriet,**"* No question
has ever arisen as to the mﬂltuﬂmlny
of either mode except that by a direct choice
by the Legislature. But this, though oftem
doubted by able and s minds ( 3.
Elliott's Deb. 100-101) has heen firmly
egstablishad in practice ever aince the
Adoption of the Comstitution and does not
now seem to admit of comntroversy, even if
a auitadble tribunal erxisted to aajuﬁonto

upon i%."
In 1874, Senator Norton of Indiana as Chairuan of the

Senate Committee on Prlvilcgu and Klections recommended in a re-
port %o the Senate that a majority vote of she People of each
District should give the date one Presidential Vote but

the Senate failed to adopt such & proposed conatitutional amendment;
but in the feport, Senator Morton said:

“The app
nnrr"r.ﬂxrt:cmnr""nn"'*r

mﬁn 0. 1 by Eh
4 B ure., or % 4 1 ! 3 'u' .*_-',
ur"v"l v '“ o of the itat

aed mran-The Yasialatures &F &
ﬁﬂm"‘l-’""’xﬂ 1r'1'7m'*'lﬂw'lam S

R 2 mmmmm
tion of the goverpment until noy the practieal
sonstruction of the clause has
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Te9

x . on
on ch
8 reguired to

"The question defere us is
vt of s hg1s ol ol Ty
&Mwlw ¢t all sfe'Meates aa matter of
fact to the pursuit of ¢ wniform syetenm of
election by genercl ticket, the faot
does not tend to wenken the force of conten-
poraneous and lon: continued previous practice
when and as different views of expediency pre-
wmiled. The presc 2 £ the

Ve sec therefore so far as the of “electing
Precidential "lectors is concerned, the P reme Court
holds the Legislature cof the "tate have the supreme power by

reason of Clause 2. of “Jection J. Article II. of the Federal
Constitution. ‘
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The Federal Supreme Court held the kichigan
Btatute valid.

The contention was also made in lePherson vs.
Blacker that the Michigan Statute as to election of Presidential
Pleetors Violated the Fourteenth and Fifteenth Amendments to the
Federal Constitution, in that all of the Voters of Michigan
could not vote for of the Presidential Electors as the
State was divided into Igg, for election of Presidential
Electors at lLarge. But the eral Supreme Court said: ( 148 U.9,
l.c. PDe 38—39) .

ﬂ....I’ m 2; » m
neces y one o’ tEc pr1$¥§ogen d%aiir
!¥g%§13;.gg z before the

o e Fourteen dment, and tha
amendment does not add to these pri

! ho probest
of the adoption of that amendment, suffrace
was not goextensive %3;% *Eg 3*31159!E§£ of
: . it a e time
ioption of the ; and that neither
o1 o nor_the Amendment

“The Fifteenth Amendment exempted citizens of
tie United States from diserimination in the
exercise of the elective franchise on account of
face, color or previous condition of servitude.

i A o el B

8 not been ted or secured
by the Constitution of the United States, but the
last has been. United States v. Cruikshank, 92 U,
3, 542; United States v. leese, 92 U. 8. 214.

"If because 1t happened, at the time of the adoption
of the Fourteenth Amendment, that those who exercised
the elective franchise in the State of Michigan were
entitled to vote for all the presidential electors,
this right was rendered permanent by that amendment,
then the second clause of Article II has been so
amended that the itates ean no longer appoint in such
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wanner as the legielatures Shereof may
direct; and yet no such result is indi-
cated by the language used nor are the
smendmente necessarily inconsiastent with
that clause."**"*

desseifhenever presidential elactors are
spoointed by popular election, then the
right to vote camnot be dualea or abridged
without invoking the pemalty, and so of

the right to vote for renresentatives in
Congresn, the executive and judicial offi-
oers of a Gtate, or the members of the legis-
latuzre thereof. The right to vete intended
to be protected refers to the right to vote
as established by the laws and constitution
of the HState. There i® no color for the
contention that under the amendments every
male inha“itant of the Ytate being = citizen
of the United Htates has from the time of
his najartty a right to vote for presidential
electora.” “**

The Federal “upreme Court holds in above olited ocase
that there is no Tederal constitutional right given to voters to
wte for Presidential Electors and this weets the gquestion of

right of the General Assesbly of Missouri to insert the Provision
in Senate Bill No. 82. removing the names of Presidential “leetors
from the Ballot. This czse decides, the Federal Gonatltutlea rives
the Missouri General Asseubly hﬂg*gag,&o lgslgn:
by whieh Presidential Tleotors 8 30 'faro
Legislature of Eissouri could provide as thay dld that the Names
of the candi‘ates for President and Vige~rresident should be
Frinted on the Ballet and that a vote for any such candidate for
President and Viee-President shall be a vote for the Presidential
Electors of the Perty by vhioh such candidates were named.

7 L

i have, for the puxpose of comparison
Ame rdments of Hissouri “tatule proposed by Senate !lil No. 82

to he in effect and have compared the Hissourl HStatute with the
Federal Statute as to Klectiom of Pr-cidentisnl klootora and X
find no confliet between the two “Statutes.

It 1= truse, “sotion U, Article Il. of the Missouri
Constitution provides as follows:

SELECTION: WUST BE FiUl AND OPZH.-- That all

elections shall be free and open; and meo power,

eivil or military, shall at any time interfere

%0 prevent the free exercime of the right of
re.®
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And under above ouoted 'rovision of Missouri

Constitution, it might be argued that as the Federal “upreme
Court holds Eresidentisl rlectors are mot Federal officials
that all the voters of the 3tate of !issouri would have the
right to vote at least for the Presidential Rlectors at lurge

therefore the Nisscuri Legislature could not remove from
the Prosidentiasl Ballot the names of the Presidensial Klectors
at Large. MBut the all sufficient 1 answer to thif arcu ent
is That the Power to fix the Method which the Presidential
Electors arec named is given to the Missourl Legislature by the
tinited “tates Constitution and camnot be taken from the Missouri
Legislature by the State Conetitution.

It 4® my opinion, Senate Bill No. 82. violates
no Provision of the United Ztates or tate constitution nor
13 it in conflict with the Federal Statutes.

Yours very respeeifully,

EDWARD C. CROW

APPROVEDL

ROY KoKITTRICK
Attorney-ienersl

EQUsAJ




