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D~ . 1111 

vena baYe aaked • tu 8ll eDbiOD u to VaUd.l ty 
of enate B111 Jo. ea. Ftf~J-9e•entb Gene 1 Aa .ablJ of 

1aao\U'1 altel'lag fOI'Il of ~flolal "leotton Ballot in 
aaouri by e111d•\1ltfJ ee of P:rea14e-tla1 . .non 

&Ad pl'ofltUDB for p~lnt1)t8 ODlJ the namea of oudldate• 
tor f l'ee14at uct Yl•e-Prea14eat on the 1>&11ot, ond which 
said enate B111 u ftD&llJ' paaeed la DOW before you to'l 
exeou&1•• app7oftl or •.toe· 

!he t1 tle of tJala 8111 la u follon: 

• '•• m to lL"epeal Boot1ona 10300 aD4 10310 
or-A ole 'i Obaptel' 61. tteYlaed Statutes 
of JU.aaoun &39. nlatlDg to the to:ra of 
the 'ballot , eto., and 1o enaot ho new 
o•otlona Ia lieu tber.ot. to be known by 
the aame eMt1on awa'bera . • 

An a aalnatlon of t he end8enta .au to seottona 
10300 aDd 10310 R. s. of »o. o-r 1939, ln ay optJllcm abo .. 
Senate 8111 lo. 83 - paeaed c!eale eaolualnly w1 tb t!ut 
aul»Jeot 41 lt wltll by the tatu,ea &lleDC!84 and tbe rule Ia 

aaou.rl 1a tbat a -.. ret-..e to tlM aeotloua to be 
Nltmcle4 11'1\ho\lt oth• 4aso.r1ptloa of the •ubJeot •''• of 
the eDdato~J' la J.a a autf1olent tUle to an enda,Ol7 
aot deallng exoluei YelJ w1 th 'the eubleot of tbe aot aaended.. 

Oluk n . Atoblaoa, Topeka &Dd anta 
r e Ry. Co. , 319, 'o. l . c. 818. 

An1ole 7. Obaptel' 81, Rntaed Statute• 
of Jlleeoarl, of 1939 • 4eal.e w1 ~ Jl•tt• 
Bal.lota, Yo'btr d eotloe tetuna aD4 
th two repealed e o•tODa lOSOO &Dd 10310. 
de 1 l'eepeottnly wl th roa of the Ballot 
and the •ethod •o be followed by 'tOter tD 
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Yot1n3 and the two aectlona en cted 
l n lieu of tbe two repealed aeotlona 
d 1 with t he form of t he B llot and 
the procedure to be followed by Yoter 
in Yot1ng . !he t itle of the Blll 1a 
l egally sutf1clent . 

The nest question SU.1geat1n'( i tself la the l-eal 
effect or the proY1o1one of th Utll, pro~d1n the nru es ot 
the oand1dntee of the aevera.l pol1t1cnl part1oa t or 'lectors 
for Pr esident and Viae-~restdeJ t shall no~ be printed on t he 
b~llot but shall after nom1n t1on be filed with th8 fleoretary 
of State, and plao1~> on the bBllot the n es of the Orndidat ea 
of the reapeotive pollt1oal partie& for President nnd V1oe­
Pr ea1dent and proY1ding a vote for any candidate f or President 
and Vice-President ahall be a vote for the ~ lectoro of the Party 
by which such candidates were named. 

lla tura.l1y the thought oooure, co.n the a ener 1 Aa­
aerr.bly of iaeouri remove f rom the ballot the nat es of the 
~leotora and substitute t herefor the ea of the o~d1datea 
for President and Vioe-Prosident and then proYide a •ota for 
auoh Presidential d Vi ce-Presidential candidate shall be a 
vote for the lectors of the Partr bJ which such oandl ~ates 
tor President and V1oe-Prea1dent were n edt 

To determ1no this eatlon, • • wst examine the 
Jl"'edernl C'onat1 tutlon because i t conmlaDde the Ht atea to name 
a d a1gnated number of Preeident1al Electors . 

Our ~tate Constitution oonta1na no apec1fio pro­
vision aa to tb.e manner of eeleot lnJ , nor number of Proal-· 
denti&l Electors but Cbnlter 83 ReY1aed 8t o.tutea of ' 1eaour1 
of 1929 , doea deairsna,te num er of nd provide lltethod for 
eelect1 Prea1dential <lector • 1\nd e 1d stat ut ory provisions · 
are in harmony with both tbc Pt~tder 1 Oonatitntion and the 
Federal Statutes on the subject and if a conf lict exioted be­
tween either State oonatitutional or atatutory provision and 
Federal oonst1tut1onnl or stat utor y provisions , the St ate 
enactment would have t o yiel d to the Federal provision. 

Turn1 our attention now to t he Federal Conat1tu­
t1on, we find the Second 01 uae of Beot1on One of Article II . 
of the Federal Oonatitution provides aa f olloW8: 

"· h State ah 11 appo1nt ,1n auob Uanner 
aa the Legi slature thereof may direct • a 
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~be~ of leoto••• eoual to the 
, 1e till~ of · '••• Rep•.-
•enta't•~ to wbiob •he Bt ate y 
be ent1t1 ln abe OoDS%eea. o 

ene the ~· of be r.cr.ual. Cout1 tu­

"Zach Sta'• ~1. ~II\\ in aueh EiiB!!"-
aa th~ lt!JJ1•~•-tllneef y !Umt•• •" 
Th1 30ftat1tutSo 1 p~~ia1on DOt only~ 

X'ea14en•1n1 leoton !!!1&_1.1 be a in ted b7 t • utasi=sr 
1 t 11 de t rpoin \ IIUa't be ude 1n 
armer !l.!.lht. JtSL•l!.~~., ~· "•'• .,. 41~••· 

tho leadtD(J oae• oonatw ~1&•• a. Benton 
1. Anlol.o ll of the J'ederal 06nat1tutlon ·aboYe quoted.. l• 
tbat ot oPb~u w . laoku1 146, Uni;.O. sutes •• P. ll 
11blah ae 1Nat w the le4•1'al. S I'~ O~urt fl"om a I1ec1a -
of the llU&hipn Vup.r .. ooan oon•1i~u1JC the filohl Stawt• 
oontrolli eleotlo of ~ et4• tial eoto7a. 

. ili.e ~ of appoia uu' of -rreol4at1a1 leetcw• 
br 'Ul• llOhlsan Aot ~ 'be leott.on of All Rleotor and • Al­
teznate ~leo o~ 1ft eao ot the elvti Co ~reao1onal Diatwtot• 
ef the S t e o~ u :Leoto~ Al.tel"DDI.h &lector •" 1.aJ1re 
la .aoJa of ~ h7101ia f1Jtecl 1 the ..... 

I~ w:ut 1naie'ed l • 111~ fo~ tba 111obtp.n 
Btlltute }:'r ond •M• nribod ot ap:po1n-.nt 'lo~ the r•~oa 
the at~tte· GUft appoblt aa • 't()ocly poU tlo and aaet act fUI a 
'1i1D1t. r.d co ld ".Ji'~t.s ~.ll 'to fihlbdlv1e1onn of the 
~· o%ea.t;e 1 r -~ iDdTt ol l ed the p-
ln~t of • eo-c :ra by ~. "71 D au1ot-a ~~ 1p0ln~ 

aent bf ~ nt • beo&uae ~ o 1 ~• oi tis ne otheni S t! quall­
tle4 ~4 not 'o p•zat''•d ~o ~t for~ the Pr aidentl 1 
Eleo,~•·. 

· Antrtre.d t a ~ta the Pede:tal S®n.e 
Oourt (ld • a. R. l.o. p. 35) said: · 

I 

• • ri't ~• 1a he oniM¥1 a011e of he 
Uont\ltutlon.• •ia a p 11t1d&1 oo mlty 
of , ... oltt•en•. ooeup)'1 a tenl'-f 
o1' _,1JM4 ~1 .. , d organlaecl 
WMtu aoYUDMa' e&J otlon.S u4 lim -ced 
,., • \nitta oona'\1iut1on, ancl ennbU•hed 
tiy t"be oonae:1t af tbe go • ' 

•Tha $tate doe• not act ~1 s•s p~ l e ln 

' \ 
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tn tl\eir collective capacity, but t hrough 
ouch poll ttc. 1 &.J enc1ea a.s ue duly con­
tituted and eatnbllahed. ••••• 

" ln other wordo, the ot of &pJ)()1ntment 1s 
none tbe lea the ot of the State 1n its 
~1tiretr bee u e arrived a t by d1atricte, 
f or the act 1e the act of pol1t1oal ~ enci a 
duly author1a .d to a eak for the State 

'and the co ibined reoult 1a the ezpreaalon 
of the voice of tbe"Btate1 a t•!Bll £e&phed 
by directJon of the leg1el.atur , to Whom 
the wbole subjec~ 1a ooomltted. ••••••" 

'l'he Constitution doea not provide tba.t the appoint­
ment of lector s ahnll 'be by u v :>te nor th t the Eleoto:ra 
ahnll be voted for upon a fJn ra t!okel_~· nor that the rnp.lori tz 
of those who eJBroise the e eot1ve franohte• can lone n~e 
the ,.leoto:ra . 

••tt recognizee t t the people ot througb their 
representr t1vea in the legielature, and le ~•• it to the ~gis- . 
latur~ t!Qlusivelx to define the c ethod of effecting !h! o Jeot . • 

rue h1etorio setting of the ederal constitutional 
olauae co andlng the St t ee t o name Presidentia l Electors eue­
ta1na the oonat otlon thereof b y the Federnl Supr eme Court . 
In the Feder 1 oonatitut ionnl convention, e bers thereof pro­
posed various different 'ethode of el~ct1 the President. 

Gerry proposed tbe oho1c• should be mnde by ~tate 
executives; H~lton that the election be by electors chosen 
o:r elected by the people; J es 1leon and ouYezneur orris 
wer e atro l y in favor of t\ po ul.&r Yote; llswort b and Lut her 

art1n proferre;i th" cboioe by electors ~leoted by the Legis­
l:~.turee ; no 'er Sh•rmnn trlabed to have appointment by Congress. 

And as the FederBl Supreme Court eaye: 

•The final re ult see s to have reconciled 
contrari ety of Views by le vi~{ it to the 
state leg1ala turea to appoint directly 
by joint b llot or concurrent eep te 
action. or through popular election by 
d1striota or by 3ener 1 t1oket, Q£~ 

ot bP.n1ae m1s;llt h!!, directed. " 

It 1s not a~r1s1nq therefore that various e 
of chooeing President i a l •lectors were pursued ln early d3ye 
of our nat1on• s existence . 

At the firs t Presidenti~ ~leotlon, presidential 
eleotora were a pointed by the Legialat ree of the States 
of Oonneotiout, Delnware , 
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t'J1f Jeraey Bnd ijouth c roli na . Pcmneyl nla pro­
vided for election of el 6~ on > •A e 1 t1oket. Vir, nl 
d1 v1ded t he St te 1tlto dlotrloto ond tne eleotec:1 leotor 
by ntatl'1ota . » esaobu etts d1v1 ed tbfJ tnte l nto dtetrlote 
and the people voted for t wo o d1dnt e l n oh D1atr1ot d 
fr the t o pers ona l n each Viatrto• h ~1 ~ the gr teet 

ber of vot s , the e er 1 court by Joint Ballot eloot a 
one ae ! lector nnc1 ln th a way eloo ted t o lectors 
at larae . In ~ ryl mld , flvo ·leotor o from eot Ul ore nd 
!1ve f r Enat Sl ore were el otod on a general tloket . 

Fifteen St l tes rtlc1 ted l n t h ond 
Prea14eut1nl leo,lon ana tbere a a al ti l lu variety l n 

deo of eleotl ng PreRidentlal ~leetoro . 

Siateen St t a took 
d t1 1 Kleot1on. 

t 1n the Tblrd Prea1-

"In ~ nn as • an not wna paeaed Auu~at 
8 , 179G, hloh provided toz tba eleotlon 
of three el tore, •ono i n t he d1atr1ot 
ot ohl neton , one l n t h diatrt ot of 
n~ lton. and on i n the d1atr1ot of 

el'o , • an~ 'toot ,the 841d elector s y 
be eleo1ed • 1 th as 11 ttle trouble to 
th olt1sens noaa1ble ,• oert in ~•r-
eon of the counties of shin ton, Rulli-

• reen , d llhWk1na ere n eel !!!. .!ll.!!, 
Act nd a ppointed 111eotora to ~ an 
~tgr for th d1atriot ot \'f ililiiiton; 
oert in other eraon of the omm't1eo ~f 
nox , Jette~ on, Yier, d Blount w re 

by Dnrnft a nolntea ~ 8loo! n el ctor for 
tlut d1 tl'lct of l ton; nd certain 
other of the counttoa ot n daon, Sumner , 

d T nn ose t o el ot el t or f or the 
41atr1ct of ero . ~ 

Here we flnd an l nst ano wbere the 1 • a­
lature of St te ~by a ~eg1al t1~e 
ot oert ln personawb~o wer given the 
~~t to deal t the r a1dent1al lect ern 
ln e~eh o t tr t hree rea eotlve 41atr1cta. 

Story 1n hla oo enta.ries on tlle Conat1 tut1on 
first ed. par . 14GG, ya: 

~ In ooe atBte t he L lolat· re v 
directly ohO•en the Electors by the elves ; 
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In o'h ra tboy 1 ve been ohoa 
) o:ple by a 

thl @ .... 111 ....... 

• 

"Y 4 , 19 

of the 
r e-

• 

. .. ,.. . 
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The Feder 1 b'upreme Court held the l:ich1gnn 
Statute Yalid. 

The contention wao also de in J'oPbereon va . 
Dl cker that the JUobigan Statute a.a to election of Presidential 
Electors Viol ted the Fourteenth and Fifteenth endment• to the 
r deral Constitution, 1n th t ill. ot the Voter• of lohigan 
could not Tote for all of the Pr ~1dent1'1 Electors as the 
&tate w divided into ~ Qietr1ote !or election of Presidential 
Electors at Large . But~e Federai Su re e Court aa1d: ( 146 u.o. 
l.c. PP• 38-39). 

" .. • • • • , th t 1bf1 l;1tt't of suft;ra ·e ~ 1l2.t 
neceaoarily one of t e pr1T1legea or ~ 
*"n1t1ea of gltlsepahip before the a~t1on 
ot the FoUrteenth Amendment , and tbatth&t 
a en&nent doea not add to these ar1y1AI3eB 
and~ ti~e but ellill)ly fllimialiee ;m M!U.-
t1q SH&ranti ~ thP- nroteot1on of su~ 

a t e oit1aen alread-y-hie; that at the tlce 
of the &4opt1on of tbat uendllent , suffra !e 
waa not qoextepe1'Ye with it• c1t1~enah!p g! 
~ Stnte; nor w it at e t1 e et the 
adontion of the Oopatitutlop; and that neither 
the Cofatl tullin nor the .You;rtaP.ntb Am!ndJI!!Dt 
~ .!!1 oitizP.ns ~otera . 

8 Tbe Fi fteenth ndDent eze ted citizens of 
t l1e Un1 ted States fro diocr1 1nation in the 
e xercise of the elective franchise on aooount of 
f ace , color or previoua condition of aervlt ude . 
!11!. l,lght !lZ. y_oti;t lM !ltate~ comea cmo .s.h!. 
!~tB)!S but ~ntbe r b g.t !2temptiQD qon t nA.2. 
hibited dt .. r1m1nn ~n comes fro t e U ted 
States . he f1roti not be on granted or a eo ~red 
by the Oonst1tut1on of the United Stat es , but the 
l ast baa be n . United States v. Cruikshank, 92 u. 
s . 54~ ; United States y. Reese , 92 U. B. a14. 

-If because 1t happened, at the t1rne of the adoption 
of the Yourteenth Amendment , that those who exercised 
the elective f"1"8Jlcbiee i n the State of J 1oh1gan were 
entitled to vote for all the preoidential electors, 
t hi s r1aht was rendered per ent by t hat amen ent, 
tben the aeoond clause of Art~ole II baa been ao 
amended that the .. tates can no longer appoint 1n auoh 



Ht a E1Cellenoy 
Governor Ouy B. I•a:r y 4, 1933 

et aa th legis latures ther of y 
direct; and :rot no uoh zesult 1e ln<ll-
oated b)' tho 1 ~· u d no re the 

n en a neoe.ona.:r1ly 1110ono1a~ent W1 
th t olauae. ·•··~ 

••••• ane pr a1d~ltlol el o ora are 
pointed by fNl eleotlo • then the 

r1u t to "t"Ote oam10t be d 1 d or bridged 
t thout invo'kl "' t p ·ty, noel o of 

the r l gbt to vo~• tor r r ~nt tlvea t n 
Conaress , th ezeout1ve d j udlclal offl-
oe of a State , or the r-s of 'be leJlo-
lat·:ttte tbueof. 'l'he ~l t to v&te 1nten4od 
to b protected ref ro to the r i ht to voto 
!l enabl1Bh84 by th 1 •• nd oonett t~ttlon 

of tb .t te. T ere 1e no oolor for t 
contention t h3t unt! r the n& enta evory 

le 1nll.a 1 tan"t ot tl1e t:St t o bel a o1 t1s 
of the United Btate fr tbe tl of 
b1a 3or1ty r1 bt o YOt foz pro91dentl&l 
oleotoH. "'•• 

1 bave . toz 1be Ull'pO e of o &8\lmed 
A 81 enta of . 81i10Ul'1 ta.,U'tfJ .propoa 'by Oe· 0::3 
to be 1n etfeot d bave oo ared tb• 1SDO\Jr1 Statuto wt tb the 
r deral et tute aa to El t1 of Pre 14enil Bl Elect ors d 1 
find o oonfl1ct between the t t tut o. 

It 1a true, ·~,.,o1ton 9 . rt1ole ll . of the !1aao\a1 
Coni~ltution proYidee aa tol l e : 

•i;;.,EG!loR mnrr EJ rm Ol'EtJ . - Tm t 11 
election dhnll b\l ~r a o.nd open; and no o !I' • 
c1V1l 07 mil1t ry . ball at ny tl o 1nteTfe~e 
t .prevent tb f ro ex&ro1ae ot tho rlght of 

fila ;e . It 
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And unde% bove quctod P~1eton of U!aao,~l 
Const1t·•tlon, lt eight be &l'g\.1 d that e.o th d.eral ' mreme 
Court holdS t ea1dent1al leotors re not Fodor~ off1c1~la 
that all the voiera of the St ate of ~1eaaur1 voul4 have the 
right to vo~e at le at fo% the PT 1dentt 1 ;lector at 1 e 

nd the:l'ef ore the 1aaonr1 L 1slature could not remove fr 
the Pre 1dentla1 & l lot th o of tho Prcstdcn!l 1 lector~ 
at Laqe. But the nll suff1clent 1 a\1 nnn er to tli14f ~rgu ent 
1a tha• th Power to fix •bo ~eth d by wblch tho Prna1 enti&l 
lectors arc nnued 18 ~1Yen to tlw ' eomir~ Le ~lalature by the 

United Stat eo Oon tltutlon d c ot be t ken tram the Ulaeouzi 
Leg1 latuze by the Gtute OonetttutioD. 

It 1e y oplnlon, flo t e 111 Ho . 02 . vt olatea 
no l,rov1a1on ot the Un1ted 6tateo or Btat e con tttutton nor 
l s 1t 1n oonf~lot wit h the edoral St atutes . 

Tour~ v ry r apeotfully , 

KD I.RD O. ORO 

ECC aAJ 


