INQUEST COSTS = To be paid by county.
WITNESS FEES - No witness fees payable to witness detained in
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Hon, Elbert L, Ford
frosecuting Attorney
Kemnett, Missouri

Desr Lir:

Je have your reguest of llovember l4th, 1930 for an
opinion upon the following stante of fuects:

"I would zppreciste it if you would
render me an opinion in the shove case
relative to costs. This County and
Jtate ‘uditor 1s heving some controversy
relstive to payment of inguest fees, It
is the contention of the County Court that
under “ection 385 Revised “tuotutes Mige
souri, 1929, that the State iz lisble for
cost 2and exponses of incuest when sweh ine
quest shows that the decessed esme to his
or her death by a lelony.

Seeond - The Court under an order held
three metorisl witnesses in juil for sev-
ersl months in the asbove motter and sccord-
ing to the supplementsl ceost bill filed in
this coge there is dwe suild w»itnesses the
sun of $480,00 for witness fees for each
dn{ :?ey were held in Jjo1)l pendins this
triel.

The question is where witnosces nre held
in jeil as materisl) witnesses by the Court
apd for the State whethor they =re entitled
to witnoss fees for the time they were held
in jo1l or "for attending spy Cowrt of Record?"

I would appreciste it if would give me an
opinion concerning this ecnd 1 em doing this -t
the request of the State uditor whe asked me
to gat this opinion.”

1.
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I.
S8 FUES IN INJURST 23 ARE TC BE FAID BY THE COUNTY.
A— L —— — — ——

Section 3855 R, o, Ho. 1929 cited in vour letter nsrely
clossifies fees accruing in any inquest ss criminsl costs,
but does not fix the responsibdility for peyine some, Section
5855 1s as follows:

"CERTAIN FRES DERMED C' IMINAL COST3, ==i]l
fees due witnesses before the grond jlury,
snd all fees due jurors in any eriminsl case,
end all fees sccruing in »ny in-uest case
where the verdiet of the jury is thet the
decensed came to death by other than une
eveideble asccident or natural ceauses, shsll
be deemed eriminel costs, snd shall be paid
in like manner and shall be subjeet to all
the offsete herein provided for.”

The responsibility for pevins fees of sn incuest is def-
initely fixed by the terms of Section 11802 2, 3. Yo, 1929,
Fertinent parts of this section are ss follows:

"The above feas, together with the fees
sllowed jurors, comstsbles nnd witnesses,

in 8ll inouests of
sounty treasury’ss Sther dememise” o

It 18, therofore, the opinion of this office that the
costs of sn inquest sre properly chargeshle to the county and
sre to be paid out of the ecounty treasury.

II1.
A TITNRSS DETAINED IF CUSTODY FOR RAFUSAL TC GIVE i RECOCNIZANOE
FOR HIS AVPRARANCE IS KROT ENTITLED TO WITRESS FUES @HTIE SO DETAINED
IN CUSTODY,.

2
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We begen with the premise thet witness fees sre for

m%g rendered, ns is fully justified by the following
excerp eet{m 11776, Re. 3. Mo, 1929:

“The several officers herein:{ter
named, ond jurors »nd witnessos, shall
J.{ond such fees for their serviees
rendered in discharging the duties im-
posed upon them by law &8 sre hereinafter
provided,*"

Freceding the right of asn officer to receive compensation
from the public trecsury is the indispersatility of finding )
stntutory suthorization for such payment, This prineiple is
undoubtedly now well established in lissouri, Stete ex rel,
ve 'attorson, 158 Ho, Appe 264 l.c. 268, The same is true with
reference to witness fees which zre only sllowed when expressly
authorized by statute. In State v. Oliver, 116 Mo. 188, lg.
195, the Suprome Court ss=ids (31m93) °

"'o witness has s right, independent
of the stztute, to enforce » elasim agsinst
the stnte for fees for attendence upon the
trinl of a eriminel cnse, The gquestion of
justice or injustice to the witness is not
& matter for considerstion.”

In the absence of such ststutory suthority to psy compen-
sation, = presumption arises that publie services sre rendered
pratuitously, since the richt to receive pay is a matter, not
of eontrset, but of statute., King v. Riverlsnd levy Distriet,
279 5. We 195 l.c. 196 (1926). In the iiverland Levy District
ense, supra, the St, Louis Couwrt of ippenls,le. 196, scid:

"It ia no longer opem to cuestion dut
that campensation to = public officer is
a matter of ststute and not of eontruct,
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end thst compensation exists, if it ex-
ists ot ell, solely as the crestion of

the low ond then is incidental to the
office, 5State ex rel. fvens v, Cordon,
245 lo. 12 loc, clit. 27, 149 5.W, 638
Sanderson ve Fike County, 195 Mo. 598,

83 W, 9423 tate ex rei. Troll v. Brown,
146 Vo. 401, 47 5. W, 504, Furthermore,
our ‘uvpreme Court has cited with cpprovel
the statenent of the genersl rule to be
found in “tate ex rel. Vedeking v, KeCracken,
60 lo. -"tppo loc. eit “‘. to the effect
that the rendition of services by a publie
officer is to bde deemed gratuitous unless
a eoampensation therefor is rrovided by
statute, =nd thst if dy stetute compensa-
tion is provided for in a particular mode
or manner, then the officer is confired to
thit manner snd is entitled to no other op
fwrther compensstion, or to any different
mode of securing the srme. tote ex rel.
“yrns v, Coprdon, suprs.

The amount of witmess fees arofixed in Section 11798, R,S,
Vo, 1929:

"Witnesses shall be allowed fees for
their gervi as follows: Tor attend-
ing ony court of record,* within the
gounty where the witness resides, each
dny, 71.50. Tor like attend=-nce out of
the county where witness resides, each
dny, $2.,00. For traveling esch mile in
going to and returning from the place
of tr!.al, «086,."

We must now examine the stastutes directly involved as
toc whether or not witnessos detnined in Joil because of their
refusnl to give a recognizance for their appesrance, sre ene-
titled to witness fees for each day of their detention. Section
3483 Re 3, Mo, 1929 provides as follows:

4.
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"RECOCNIZANCE, WHEN RELUIRED,==If it
appear that »n felony hes been committed,
apd that there is probadle cruse to be-
lieve the prisoner puilty thereof, the
magistrate shall bind, by recognizance,
the prosecutor, snd sil meterisl wite
nesses sgainst such prisoner, to appear
and testify befare ths court heving cog-
nizance of the offense, on such d=y as
the prosecuting attorney shall designete
in writing duly filed with the magistrate
gt the timo, =2nd not to dspert such cocurt
without lenve,”

Section 3485 provides as follows:

“TITFESSES, YHEN COMMITTED,==-If any
witness so required to enter into e
recognizance re to comply with such
order, the msgistrate mey camuit him or
her to prison until he or she comply
with such order or b otharwise discharged
acoording to lsw."”

L New York statute (Sec. 618b. of the Criminel Code)
providing thot upon the or F&E’l of the witness
to comnrly with the court or recuiring » recognizance for
their sppesrance to be given, thet the judge must commit such
witness to jeil, wns snid by the Kinge County Supreme Court
(1921) in ieople ox rel. ve Sheriff of Kings County, 198 M, Y.
Supplement , 583,tc be unconstitutionsl =8 "an unwarranteble
interforeonea with the liberty of the individual", However,
this part of the decision may be regorded as obiter dictum
since the comastitutionality of the statute did not need to
be passed upon by the court to reach the decisi on made., The
flew York statute is brosder then the Missouri stetute in that
it provided that upon the "neglect or refusal” of the witness
to give recognizeonce for his appearsnee he should be committed
to jail, while the liissourl statute provides thst the witness
may be committed to jeil upon his refuscl to give s recognizanca,
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Farthermore, the few York ststute recuired the witness to

furnish recognizance %ge_ﬂg_g while the Missouri
statute (Sec, 5485) is silent as to zny sureties being re-

quired, =nd when strictly construed, the liissouri statute
would require no sureties. In Comfort v, ¥ettle, 81 Ia,

179, 46 K. W, 988, it was held th=t sureties could not be
reguired on such recognizance, beccuse the statute 4id not
exprescly so deelare, It therefore appears that th:s witness
in Vissouri could sign and give his own bond without sureties,

¥hile the muthorities in this country sre not uniform
in their holdings upon the right of s witness to collect fees
while detained ss a witness, yoet the genersl rule is well
stated in 24 innotated Cases, 1912, C, p. 807 as follows:

"As stated in the reported caose the
authorities are not sgreed ss to whether
8 witness who is detained in custedy for
future appesrance may recover fees for
the period of detention, In the ms jority
of Jjurisdictions where the question has
arisen it hes bean held that there con
be ne recovery oven though the frilure
to furnish dail results from no fault of
the witness, the courts holding thst stat-
utes euthorizing peyment of o witness while
attending court do not extend to the time
whilo the witness is foreibly deteined
walting for the trisl to take plsce,”

Further, it wonld appesr that in Nissouri the committment
of 2 witnoss for the purpose of procuring his attendance
in & trisl later to de held, is in the nature of s confem
prouodlnf. because prior to sny right of a cowrt to comnit a
witness, the witness must prefuse to give a recognizance, and
such refussl pluces the witmess in the same cstefOry as any
other person who refuses to obey cn order of the couwrt. The
duration of the committmont is the same ag for contempt pro-
cocdings, namely, "until he or she comply with such order or
be otherwise discharged nccording to lasw”. It would therefore
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appeer that the refusel of the witness to give such a recog-
nizence 13, in thz cyes of tha law, ¢ wroncful eet, snd to
ellow him comrenss tion for each day he wes dotaina& becnruse
of such wrongful net would be to »llow n person to profit dy
his wrong, » principle which no court in Missowri would
recognize, ‘o cuots further from 24 ‘nrotsted Ceses, 1912 C,
Pe 809:

"In a fow jJurisdictions, tho rule
adopted is thet if o witness een,
but will not, sive security for hi:c
eppearonce and is committed for his
refusal, he will not be entitled to
s por diem fee during sny rert of
the time he mny be detoined to secure
his csttendance, and likewise if his
inability to ffnd security rosults
from his own misconduvet or bad chargc-
ter he will equally not bo entitled
to = per diem fee,"

In some Jurisdictions, if the in-bdility of the witness
to give 2 bond for his spresrrnee arises from his misfortune
and not from his fault, he is congidered in attendance at
court snd will be entitled to fees far the term of his deten~
tiono - P4 /nnotated Coses 19812 Cs l.c. B09.

The Tedercl Covernment hee specificclly provided in 28
UsSeCehe 601:

"Yhen e witress is detzined in prison
for want of zecurity for his cprearance,
he shall be entitled, in addition to his
subsisternce, to campensstion of 1, s
doye"

e have no such statute in Misvourl, =nd in the adsence
of such statutory suthorization, no compensstion ean be paid
e witness detuined in custody, It is, therefare, the opinion
of this office that the two witnesses who were committed to

7
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Jaldl for their %:a give o recogmizance for their ap-
vearance are not ent d to witness fees for each day they
wore detained in jail.

Respectfully submitted,

FRAFELIE E, REAGAX
Aseietant ittorney Cenersl

APPROVED:

iAttorney Censral
PERFE




