
CONSTITUTI ON 0 ... · !1IO : Sec. 12, Art . I V. Appointment of State repre­
sentative to Federal position 

Sept-'el" 18, lUI. 

11011. Leater Z. Pon.,.·•, 
PonnY1lle, aaaourt. 

I Dear Slr: 

!h1a 4eparhat uoowledpa ...-ipt or your letter o~ 
Septabe:r 11, ltal, :reqaeatuac aa opinioa 1a reprt to the tollcnr-
1nc aubJMt •ttu: 

•I • writ1a& JOll tor tntoswat1oa ooYe:r1ac 
the :tollcnr1a& aubJ"': 

I .. ne~ in the lut CJeaenJ. Ja~l7 troa 
,_,_ Co•ty _. aow. 1'&aft a po .. lblll't7 of 
••pota-...t •• Depl~COlleetor 1A the ta­
teJ'D&l Bna•• ~at, WNten D1au1et 
tor 111aao1U'l; I • ill .,., u to 11heth•~ 
sue• aa appolatMJat oaa M a---.tet bJ' • 
ab.M - tea u hpreMatatiye 1• not ,.., 
oo.,lete4_. 

I r.Mber n .. lytq JOV op1ai.oa eoaeen.1q 
• .._.. ot the O.eral .&.a••"l7 a.-ptlq ap-­
po1a-..u in the Stat• .. pal1aut but, •taoe 
\111• will ... u a ..._.ral appoln"'-t I ao 
•' ._lien the - atat•t .. will &OYU'Il tll1a 
part1oular appola'-d. 

bJ I 1apoae upoa J'OV tt• &D4 cod will .,. 
aaktJac that JOG pl .... hrll1all .. w1 th a le'&tar 
eo.~rlas the ~itutlonalttr ot the abo?et• 

,_.h• Coaatl tution ot 111880\d1.; Seo11on U, J.rti•le IY, pro-
Y14ea u toUon: 

•o S.ator or Bepre-tatiYe ahall, t'U"iac , .. 
tem for whloh u ab•U ba..-e .... eleet .. , be 
appo1atet h aar ott1 .. uader thla state, or 07 
-1e1pal1 t7 'hereor; an4 ao a-.be~ ot co-c:reaa 
or Mnoa hol&lJlC aar luentl•• ortt .. uier the 
U.i'e& statea, or ~hla State, or aD7 ... te1pal1t7 
th•rNt (11111t1a •tneera, Juatte .. e~ Oe pea•• 



...... a.pt. 18, ltl$ • 

... aobriea publle •x .. pted) allal.l be 
ellstltle to either lloue of tlle oeaeral 
Aaae.J)lJ', or r-1D a--'- thereof. 
att•r Jlartn& aeoep-.. aa7 nell ottiee 
o!' ... , 1a att~aar· ho_ue or coapoe ... • 

..... tlle plata worUa.c ef tu fii'R pontoa of see. 11 
of Art. IY, ••"• it J0t1 .... eoat.-p1at1ac a .... ttq tb.e tppoiat­••t to an oft1ee witlda 'ha atate or .. ,.. ~e1pal1Q- thereof. 
1011 woul4 be preoludel troa •••t>t·1DC the -• bf' tllla aeottoa et 
'll• eou,ttuttoa. Bat 70• aow holt tlle ottlee of Bepre.-tatl'fe 
d ,., ... c-tr ... autre to •• ..,, a l' ... fttll paalttoa. •• ••'• 
thenfore, look ~ the lut portloa of tile .. ettoa, tJae pentaent 
pert betac •• toll-1 

•..a ao ••••pereaa hol41nc ~ l•oratl~ 
ottt• under the 1JnlteC ~tea, or thla 
State •••• aball .. ~11ible to ett~ 
~ o~ tile O.ual aa.ltl7, or reula 
a IUIIber thezeot, aner hartq acoept .. 
a.u7 aueh otrtee or ..at 1n e1 thel' h .... 
ore~.· 

fte queatioll art••• u to whether or no-t J'OU wOillt •• ae­
ee~ua an oftlee aa4 ~rebJ' be.ocalq a publte off1••r wst•ta De 
4etia1t1oa ot a pablle otrloer. A let1n1t1oA ot •pub~le otrlee• 
ant "pa-lle ott1eer• la .. , o•t ln !I lultac caae Law, J• SIO, 
a... 18, aa tol.lon: 

• 'It ta aa.ett•• eat& tllat u otft" ta 
a pu'lte ~~·or ~o,_at, bu"& it 
trequ .. ~lr beooaea ... ••.ar.r to 41a~1a­
gu1* bet.,... a pv.blle o:tt1 .. an4 a 
publie •plo,._t. '!he term •aplOJilG't' 
1a tlle aora •-.rellft•l ft, aal while aa 
otflee 1a ca .. p~o~eat. it toea not 
follow tllat an •pl.,._, 1a u. ottl ... 
.... b8ll where the ••po1nta .. t ia ill tu 
uture o-r a.n •ploJilet, the appolat .. 
-Y be a publle ottleer i:t the nae•~MUT 
ele11•~• ot an ott1oe are preeat. Bat 
• tb.e whole aa ott'l ... ta t.1at1Bguiahed 
f'rom the •plo7" 1a tq c:reater lapor­
taJaae! 41Cil1'1'· u4 1a4eJM181••• of hta 
poaitlon, ia betq l'equli'M. to take -
ott1e1al •til, u-4 paMH to gtTe aa 
ott1o1al lMml., 1a the .,.. eatur1ta.« t•ure, ­
and ia the :taet that the httea ot the 
poaitloa are preaert~el by law .... ~ile 
aa -plo,..at la u flPI187t fer a t .. poa!7 
purpo .. , ldllU. ••••• 11hen tbat PllrPOae ta 
aoeapllo .... •• 



JlOR. Leah!' Z. hft7M -s- Sept. 18, 1111. 

Jal ~n, ln B&atl-.. •· Jaaper coua~7, Sl' Ko. 
1", 1", ~he ~ollowiDs 4et1n1t1on la 81Tea: 

_,~ publle ottlce is 4at1nel to '• 
'the r1pt, a11thel'1 '7 ... 1-.t~, 
e.rMte4 aa4 eold'err .. '7 law! b7 
whl .. , tor a giftll Ja"1o4, a1~er 
fiDel b7 law or enclurlq at the plaaa-
ure or the ereatias powr, an lalt nlual. 
la laYeatel with aoaa portio• ot t'­
aoYerelp tuatloaa ot the goyez:-t, 
to -· b7 ht.a axenlael. tor the \nan t 
of the pe)lt•.• Qlaeh .. , ~1le ot-
fle.,.., 1; Stat• a rel W&U:er •· Baa, 
1S~ s o. 315). **" 4fhe authorltlea all •ere•, aubatant1a117, that it aa ottle•r 
reeet••• hi a author! t7 troa 'h• law ani 
Uaeharg.. ao• of the tuet1ona of 
goYernaent, he will be a publ1e ottleer.'• 

Ia the ease ot State ex n1 ZeYe17 Y .... ,.. •• , SOO Ko. It, 
-,..11e etneer• is let'1necl aa tollna: 

"A pub11e otrieer 1a an 1ll41rtdual 
who baa be• eleote4 or •»peiawd 1a 
the li&IUlet- pl'eni1.be4 b7 law, who baa 
a 4ealsaat1on or title ct..a hta ~ 
law, and Who exero1 ... the tlulotiou 
perta1n1ag to the ottloe aa•1pe4 to 
h1a b7 law. 

Tou atate that you 4ea1n to beeoae a Dep1lt,...eol1eetor 
1a the Iaternal ReTenae Departaeat, Weatern D1atr1ot ot M1•eourt. 
trder tlle abOYe detlai tioa you would be •oceptlq a pultlto ottt•. 
wl'b a &..tg~~ated t1 tle, and wov.lt •UTJ' o1lt dutiea 11h1oll wout lte 
uai-' to you by law. You would not )e aa •PlOJ'H, but 10• 
.,ull H llol41a& a publle ottlee. If 70• ••••~' the otttn of 
De,.~ Iaternal BeTenue Collecto~ • tbu JOu OaD Do loqd' re_._, 
J'OUl" -.nt7 1n the Legialatlare. You MJ el ther reaiga, or you 
aeeeptuee ot t bla ott1el will operate 1pao taoto •• a rea1pa­
t1oD or -· Aa waa n14 ln the oaae ot State e% rel T. Blla, 
lSS •o. SIS, l.e. SSO: 

•The rule at oo .. oB law ls ·well aattl•d , 
tba~ one who. Wllile oeeupytq a p•bl1o 
ottiae, aeeepta anether wl1oh 1a 1ncom­
pai1ble with it, the first will, ipao 
taoto, ter.taate witkout Ju41o1al pro­
eeecliq or aay oiher aet of ihe tneUJDb*D.t. 
The aoeeptaaae ot the aeoon4 ottiae 
operatea aa a r..l ... ,ioa ot the ttrat.• 



Sept. 18, 19~1-. 

It 1a th•retere the op1n1oa of thla 4ep~ ... t tba' 
yo• .. T aeeept the eoat-.platet poatttoa ot De,.tT Iater.aal 
le••u• Colletter, but yea will autoat1eallT •••'• 70U pNaat 
otrtoe •• R•preaentatl•e of PutD&a coaaty. 

- lOt iciiWBlcf, 
AttoJIIley Qen..U. 

OLLIVEB W. HOt•, 
Aaa1•tant Attorney Geaefal 


