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PROHI.diTION: Fees of enforcement officers for executing 
search warrants . 
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&optember 7, 19 33 

FILE 0 
llonorable El bert L. Ford 
Prose cuting Attorney 
Kennet t , ~issour1 

Dear Ur . Ford: 

This Department acknowledges receipt of your 
letter of August l, along 1th two other inquiries which 
have been answered . ~he su uject of the present inquiry 
is as follows : 

"Please advise mo o.t JOUr earliest 
convenience it a Sheriff or Constable 
is entit l6d, under Section 4514, Rev­
ised Statutes 1929, to miloage and 
fees for serving liquor search warr­
ants where they do not find any ~1iokey 
or other intoxicatlng liquors and the 
return shows that they have made the 
search but failed t o find anything . 

Some of the peace officers in thia 
County have in the pas t tew years 
been mnk1n 3 applications be .t'ore a 
Justice of Peace and have been ob­
taining warrants and searching pre~ses 
and the County Court uas been refusing 
t o pay t hem m1loa r e or fee s on the same 
because they do not feel i t their res­
ponsibility. " 

The section to which yon r ef er, 4514 , R. s . ... o . 
1929, is as follows : 

"All off icers whose duty it is t o 
issue or execute oearch warrants 
a a provided for herein, shall be 
entitled to t ho snce fees and ~ilo­
age as such officers are ~ow or may 
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horoatter bo enti tl.od to t or s 1m1lar 
aerv1eea ~ the issuance and execution 
or er1m1no.l procoosco, the ame to be 
taxed and c olle ctGd aa other criminal 
ooDto aro taxed and collected. • 

In Sec tioa 6511 H. s . o. 1929• the part to wb1ch we 
wish t o refer later 1a as foll owa a 

"Tho a t t arnoy- genornl of tne State o~ 
iasour1, or tho prosecuting attorne;r 

of any county , or m y prohibition 
enf'orcemont off icer. in hereby empow­
ered to tile in the circuit court, 
crimtno.l court, court of cr1m1nal 
correction• or any other court having 
cr!mlnol jurisdiction in the county • 
or before the judgo theroo!' 1n vacation, 
or justice of the poaco, an application 
t or a search warrant, wh lcb appl1cat1an 
shall be by petit ion aet~1ng torth 3ub­
atantio.lly t he .facts upon which the same 
is baa , deacr1bl;i · the place to be 
aearcbed and the thine or t hings t o be 
s e i zed as noarly as may be, ~ich peti-
tion shall be ver ified b7 t he o th or 
the o.tticer f iling thG a:ne . It 1t 
shall appoar to the eatintaet1on ot 
the court 1n which oa1d petiti on ia 
f.i.led , or tho judge tm r oot' in vacation, 
or jus tice ot' tho peace before om aid 
pctl tion shall bo .filed, e1 er from the 
tact a set t'ortb in aa1d pot1 t lon or trca 
evidence hoard thoroon, that t here io 
probabl o causo t o believe that 1ntoxicat-
1ng liquor 1o boi ng unlawful~,- JIIUlufacturod., 
sold, stored or kept 1n any buildln{!• 
structure, or at an-r place described in 
said pet1t1on, v1t h1n eni d county or 
transported, as !n t h!a cbaptor def1nod , 
cont rary t o tho provision s of this chapter, 
or t bD.t thereat or ther ein is being usod 
or kept any at1ll, doubler, worm. worm 
tub, maeh, mnsh t u b , tormenting tub• 
vossel, t1xturo or equ1pmont , or any 
part or parts t boroo.r uaod or fit f or uae 
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1n the unlawful manufac ture or production 
of l ntoxieating liquor, i t shall bo the 
duty or auch court or such officer beforo 
which or wham said petition wae tiled, to 
1aauo 01~ cnuso to be iasuod a search war­
rant ther eon, which aoarch warrant ahall 
substantially recite t ho facta eet f orth 
in said petition~." 

Under tho above section the Justice ot tm Peo.oe ent ers 
on is docket t ho f iling of the pe +-!tion and his judicial f 1nd• 
in13. The other pertlnon t portion of t he statute r ola tlng to the 
duties of tho o~f1cer in aking hia return on a aeareh varrant is 
as tollowst 

"~n1-f'.-:.tPt'Ov!ded turthor , t~t any 
off1cor executing a oenr~~ warrant 
a s h or oln provided shall f orthtd th 
ma¥o hia retu..""Jl thoreon t o the court 
or off icer issuing G 1d search warrant 
of.' tho manner and doto of his execution 
thoreot , showing r.rbat , ! f a nytb1ng •. wa:J 
oclzod ~r d h~ld or seized ~~d destroyed 
by said oonroh , togethsr ~th the name or 
the owner or ownors , i .f lmcnm, of the 
thl n ga sa!zod, and it n ot knolm, then 
the name or names or the person or per­
sons appearing to be in chnrgo or con­
trol thereof ~ and ahn11 attach to aaid 
r eturn o.s a part t heroo.t an aceuz·ate 
liot or invent ory o f the article end 
t hings no aoizod; a.nd in caso of the 
seizure of any cuoh art!c~ee , things , 
or oq lpmen t . or ntox1cat1ng liquor 
which ~aid officer may ve found 1n 
uoe or f'1 t for use w1 thout t be a1d or 
a search warrant ao herolnbofore pro­
vided, ho ahall ~edlktel~ fil e a 
liat o t tho t~gs so s eized with the 
proseo 1ting a t torney of the county 1n 
wh!~h tho aam9 were r ound., and hall 
holu WUe things no seized tor diapos1-
t1on in accordance wlth tho provisions 
or ti:t1s chaptorv .. ih"Ht . tt 

You stato thAt the co ts a re sough t onl.y 1n cases 1n 
wh ich undor tho soorch warrant no evidence wo a taken or ~ound ., 
hence , we aaaumo t;hat when no evidence was t aken or found that t h e 
snmo was not f ollowed by prosecution and t he t ter wns automatic­
all y dropped . 
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stateo : 
Corpus Juris, Voluce 56 , age 1209 , paragraph 109• 

".Hr:HC-tbat tho 1osunnce of a search Jar­
rant io a judlclo.l actlon , 1'tmct1on ond 
procoeding , al thou 1 t is oaid uot t o 
r equire more judici al po~or ~ docs 
the i ssuance of erlmlnal warrants goner­
ally. " 

It 1a the opinion o f t h1a l>opartmont t hat under 
Sec tion 4514 , sup1•a , t-.hat 1 t a s the lntonti on or the Legislature 
tor t he prohibi t1on officers to recolv\l foo'l toJ.• executing oenrch 
ttarrants 1n prohibiti on cases an tlltlt the otl"ioers 1oul<1 receive 
the fees 1n tho ounts aa set .rorth in Sec tions 11791 and 11792 
R. s . .o. 1929. 

APPROVf .. D: 

ROY JtcKIT'!'HicK 
At t orney General. 

OWl! :LC 

Your s very truly , 

OLLIV ..... t\ \1 . OL 
Assistant Attorney General, 


