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" COUNTY COURTS. Pro-rating funds when amount collected is less
than that appropriated under Section 9874, R.S. lo.
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January 23,
1933

Hon. Elbert L. Ford,
Prosecuting Attorney,
Kennett, Missouri.

Dear ¥r. Ford:

This office acknowledges receipt of your letter ‘
dated January 16, 1933 in which you state and inquire as follows:

"I am herewith enclosing to you copy of an
order, which the County Court made last year with
reference to the apportioning and subdividing the
County revenue under Section 9874 and Section 9985,
Revised Statutes of Missouri for the year 1919.

The total amount of this budget was $62,800.00, or
the anticipated revenue of this County for the year
1932. The actual revenue collected will be approx-
imately $40,000.00 or about £22,000.00 short of
taking care of this budget.

The Treasurer of this County has on hands at
this time approximately $20,000,00 in cash and is
unable to decide how to disburse this money.

Flease advise me on the following questions:

First - Should the money received for 1932 be
pro-rated to the different funds as the fund itself
relates to the whole amount of the budget?

Second - Should the warrants be paid in the
manner which they have been issued, presented and
protested to the Treasurer, not with-standing the
budget?

Third - Should the money be placed in the dif-
ferent funds to take care of that particular fund
first, in other words, should the %12,000.00 be paid
first to the care of paupers and insane persons of
said County and after this is taken care of and then
the next money be paid to the second e¢lass, which
includes payment of County officers and after that,

then the next monevy be placed into the third class
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Hon., Elbert L. Ford.

Section 9874, Revised Statutes of lMissouri, 1929, provides
in substance as follows:

" The county courts of the several counties in the
state ore gsuthorized and empowered at a time fixed
each year to appropkiate, apportion and subdivide
the county revenue collected, and to be collected,
money received,and to be received, for county

purposes_in the following order:

I. A sum sufficient for the payment of all mecessary
expenses in the care of peupers and insane ersonsj

II. A sum sufficient for the payment of building of
bridges and repairing of roads, inecluding the pay of
road overseersj

III. A sum sufficient for the payment of salaries
of county officers when payeble out of the ordinary
revenues;

IV. A sum sufficient for the payment of the fees
of grand and petit jurors, Jjudges and clerks of
election, and fees of witnesses before grand juries;

V. 2 sum sufficient for the payment of the other
ordinary current expenses o/’ the county.

Section 9874, R.S. MlMo. 1929, authorizing and empowering
county courts to appropriate, apportion and subdivide county funds
in the order named is mandatory on sueh county officers. The prin-
ciple of law applicable in that respeet is stated in Chase v. U. S.,
261 Fed. 835-837, in the following language:

"An examination of the legislation of Congress
shows that in many of the acts of Congress the
word 'authorizedt is fequently used where a

duty is imposed upon a public executive of-
ficer, and in no case are the duties imposed
disecretionary unless, after the ward *authorized?,
the other words 'in his discretion' are added.

As was said by the Supreme Court of the United
States in Mason et al. v. Fearson, 9 How. 258,

13 L. Ed. 185:

*Whenever it is provided that a corparation
or officer 'may' act in e certain way, or it
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'shall be lswful' for them to =ct in = certain
way, it may be insisted on as 2 duty for them

to zet so, if the matter, =s here, is devolved

on & public officer, and relates to the public

or third persons. * * *, Without going into
more details, these cases fully sustain the
doctrine, thzt what a public corporation or
officer is empowered to do for others, and it

is beneficizl to them to have done, the law

holds he ought to do. The power is conferred
for their benefit, not his; and the intent of

the Legislature, which is the test in these

cases, seems under such circumstances to have
been 'to impose a positive and sbsolute duty'.
Hayor of New York.v. Furze, 3 Hill (N.Y)

612; Minor et 21 v. Merchants' B-nk of ’lexandria,
1 Pet. 46,64, 7 L. Ed. 47, and note; Livingston
v. Tznner, 14 N. Y. 64; Rzalston v. Crittenden (C.C.)
13 Fed. 508; Supervisors Rock Island County vs.

U. S. 4 ¥=11. 435, 18 L. Ed.419".

The Supreme Court of this state in State ex rel v. Lee,
362 S. W. 344-345, has followed the same reasoning, =28 is shown by
quotation from the opinion in the last named case, -s follows:

"Preliminary. The power given by section 1181

to the state superintendent of public schools

is couched in words vesting him with 'zuthority’
to correct certain errors in apportionment. With
respect to such errors as fzll within the section
words of that character in a statute like this

are to be construed -s mand=tory, since 'oublic
interests znd rights azre concerned!. Newburgh
Turnpike v. Miller, 5 Johns.Ch. (N.Y.)1l01,

9 Am. Dec.374; 25 R. C. L. p 770.°"

Therefore, whatever duties are required of the county
court by the provisions of Section 9874 =2re =zbsolute =nd not 2
discretionary mstter with that body.

Section 9985, Revised Statutes of HMissouri, 1929, in
the first part thereof is a re-statement in substance, of Section 9874,
and it being further provided in Section 9985 thet the money so set
apart apnropristed, apportioned, =nd subdivided, shzll be held to be
a sacred fund for the purpose for which it has been designated, =nd
the county court shall have no power to divert the same, or to
permit the funds thus set apart to be drawn from the treasury of such
county, except by warrants issued by order of the court on the
respective funds. Section 9986 directs the county treszsurer
sh-11 separate =nd subdivide the revenues of the county in his hsnds,
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and 28 they come into his hands, in complisnce with such order of
the court znd the provisions of Chapter 59. It being further
provided th-t the tressurer shall psy out the revenues thus
subdivided on warrants issued by order of the court, on the respective
funds so set apart and subdivided and not otherwise, snd the
treasurer shall keep a separate account with the county court of
each fund, which funds sh-11l be known and designated respectively
28 the psuper fund, road 2nd bridge fund, fund for the payment of
the salaries of the county officers, fund for the payment of fees
of grend znd petit jurors, judges and clerks of election, witnesses
before = grand jury, and contingent fund, and no watrant shzll be
naid out of any other fund other than that hpon which it has been
drawn by order of the court. Section 9986 makes it a misdemeanor
for the treasurer to fzil or refuse to perform the duties required
of him under the provisions of Chapter 59.

Sections 12139, 12169 and 12170, Revised Statutes of
Missouri, 1929, meke further provision th-ot the treassurer shall pay
county revenue only on warrants issued by the county court, =nd
Seotion 12139 provides th=t the warrants shall state on what fund the
same is drawn and that the warrant should be paid out of that fund.

In the case of State ex rel Norfolk Beet-Sugar Co.w.
Moore,*uditor, 69 N. W. 373, concerning the right of the State
*uditor to draw 2 warrant omn 2 certein fund, is found an interesting
outline of the history of the necessity for appropriation by
legislztures into specific funds znd for specific purposes, zand in
the opinion is 2 definition of the words ‘*appropriate' or
‘aporopriztion'. In that case it is sought to compel & warrant
to be drawn on the fund for purposes other than for which the fund
wae appropristed, but the ususl definition of the word ‘'appropriaste!
is not unbending in the case under consideration, because if there
is » surnlus in any fund sppropri~ted by the county court after a2ll
of the liabilities of such fund h=ve been met, that surplus mey be
transferred by the county count to other funds, =nd used for purnoses
other th-n those for which it was appropriated. indrew County
ex rel v. Schell, 135 Mo. 31.

Ye do not find in the Missouri czses where the courts
of this state have directly nassed on the gquestion here involved,
so thst the question must be solved by applying generzl nrinciples of
st-tutory construction, =nd 2leo by considerin: the conditions that
are now matters of common knowledge =nd which may have been in the
minds of the legislators when the revenue acts referred to were
enacted. In Ex Parte Marmaduke, 91 Mo. 228 - 254, on the rule of
construction of statute the Supreme Court of this state szid:

#* = » % = * *the letter of a statute may be
enlarged or restrained, accordinz to the true

intent of the framers of the law. Whitney v. Whitney,
14 Ms88.92; State ex rel v. Emerson, 39 Mo. BO;

State ex rel v. King, 44 Mo. 283; Riddick v. Walsh,
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1% ¥o, 518 In such casesz, the resson of the

law prevails over 1ts letter, snd genersl torms
are so lizited in their applicetion as not to lead
to injustice, oppression, or an zbsurd counsecucnce,
the pn.:um---t{m being indulged that the legislature
intended no such znomslous results. 7 ¥#all,.

4823 6 Il1l, 78; 67 MHo. 256,"

The Bupreme Court of Miszsouri in the case of Btaute ex
rele Ve apnpled., 1326 Mo, 408, had under considerntion mandamus ;roe
ce~dings bdbrought to compel the Judge: of the county court to issue
varran’ s in payment of criminsl costs. JLhe zction wisz to compel the
trensfer from a2 fund vhere thers was a surplus to the contiangent fund,
The court in discussing the purpose and intent of what is now Zection
2874, at paze 413 of the opinion szids

"By the statute 1t could only have been intended
that the county court should, in the first ine
stance, spportion the funds approximataly to the
purpose mentioned, and th:t warrant should be

drasn uron and paid out of the proger fund until

it should be exhsusted, or un*il z2ll the liazbtile
1ties for which the particular fund was spportioned
ghould hav: been paid. The object of the legise
lature wss to prevent ' -

This is the only ezs: in Missouri we find that undertakes
to put = conatruction on Section 2974, on the cuestion here invelved.
Apparently the fremers of the Constitution of 1875 and legislatures 2ube
secuent thereto, under %took to reztrict snd re:tr-in county court: and
other county officisls from indiscri inste expenditure of county funds
and to estatlish a ;a8 system on & cash basis of operating the county
govornment, Cection 9874 was cne of the sections of the law intending
to carry those purpose: into effect, It is true thit Seeti-n 0874 come-
mands the county court to ajspropriate its revenues in the order named
in the statute, and the treasurer to kecp hi:s books and pay out the
money sccordinslye Ehile, of ecourse, inscne porzoms snd poupers
are helpless and sntitled to have their care nd keep rovided
for and carefully zusrded, it is hord to concelve that the
le 4alature intended that no moneys could be expended, for instance,
for the payment of salsries o7 county officisls, or feus
of zrand or petit lurors; Judzes and clerks of ~lec¢tion, znd
withesses Lefore a zZrend jury, sfter the ap-ropriastions vere
mede znd where all revenue ecilected vas not sufficlent to puy the
18a0%18ties Of 41l the funds until 11 the bridzes had been
built, and rouads repaired that were taven in conszideration b the
court at the time of makin: 1ts budget znd soproprizting the
sounty revenue. o ‘o =0 sould probably result in the resiznstion
af county of fclals; a partisl fallure to snforce criminsl lawns;
the rizhts of Saxpayers not be adjucdicated in civil cases nor
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would there be sufficient money in the contingent fund for the
ordinsry and necesssry expenses of the county, such as repairs

on » cowrt house or j=il or the procuring of insursnce policies

for the protection of the county zgainat fire or windstorm. It

mey have been thought the clsssifiestion provided for in Seetion
9874 shoul! be mede to prevent county officinl:s from discriminating
in faver of themeelves, in the sprropristion of revenues. it

the toxes collected are nro-rated =8 it iz herein held they should be,
then there vould be no diseriminztion on the part of the county
court under the *pnleby cnse, It is ¢ metter of common knowledge
thet there is » wast zmount of mmecollected revenus or back toxes

due in the various counties in the 3tate of Missouri. This
condition m y continue indefinitely snd if it should oceur th-t =11
of the reverme collected in the county in one ye~r could only be
eredited to say the first two subdivisions of Seotion 9874, und
1ittle or none in the lest three subdivisions, chaos will reign in
every county vhere that condition exists. e e=n net conclude that
the lesgislcstors hed in mind to bring sbout such = situstion in

the pescing of Section 9894, -nd it should not be held to bring sbout
th=t condition unlese ite very terme compele such = holding.

“e think the legisloture hed in mind, a8 we have sai
the esteblishment of » budget or cash besis system, -nd that Section
9874 provides the order of imrortance in which the county court
should consider the various needs for wonsys in fixing 1ts sstim=te of
the z2mount of revenue to be set apart. Having the vhole situation
in mind Section 9874 should be construed =e that if there be
not sufficient revenue on hand or collected to toke cere of the
entire -ppropriation of the county court for the necessary funds,that
the cmount of revenue so collected should be distributed pro rata
2mone the funds, and in this caee should be distributed as the
percentage of any one fund bears to the whole fund to be distrivuted.

Section 12139 vrovides th-t the county tressurer shall
make & record of warrsnts as they sre presented to him z2nd the .
warrente presented shall be paid out of the funds mentioned in the
werrsnts, -nd in the order in which the warrants cre presented for
payment; thot is, werrents drawm on the particular spproprizted fund
are first pryable,=nd in the order of time in vwhich the warrants are
nresented to the treasurer on that nerticulzr fund., If there be »
surplus in the fund wvhen the lisbilitiee for the yesr in vhich it wese
sppropriated hirve been dischnrged, then warvants drewn in other years
aoaoiding to the time of thelr presentment nm-y be »nid out of that
surrlus.

Very truly yours,

CILRERT LAMB
*gaistant Attorney Gsnersl.

*PPROVED:

‘$torney Cenerai.
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