
. C 0\JYTY C OUR T9 • Pro- r a t inf funds when amoun t collected is l ess 
t _han tha t appropri a ted under Sec tion 9874, R . S . !v:o . 
1929 

Bon. Elbert L. Ford, 
Prosecuting Attorney, 
Kennett, Missouri. 

Dear Mr. Ford: 

January 23, 
1 9 3 3 . 

This office a cknowledges receipt of your letter 
dated January 16, 1933 i n which you s tate and i nquire as follows : · 

"I am her ewith enclos ing to you copy of an 
order, whi ch the County Court made last year witp 
r eference t o the apportioning and subdividing the 
Count y r evenue under Sec tion 9874 and Section 9985, 
Revised Statutes of Mi ssouri for the yea r 1919. 
The total amount of this budget was $62 , 800 .66 , or 
t he anticipated revenue of t his County for the year 
1932 . The actual revenue collected will be approx­
imately $40 ,000.00 or about $22,000 .00 short of 
t aki ng care of thi s budget. 

The Tr easurer of this County has on hands at 
t his t i me appr oxi matel y *20 , 000 . 00 i n cash and is 
unable to decide how to disburse thi s ~oney. 

Please a dvise me on the following questions: 

First - Should the money r eceived fo r 1932 be 
pro- rated to the di f f er ent funds as the fund itself 
relates to the whole amount of t he budget? 

Second - ShouAA the warrants be paid in the 
manner wh ich they have been i ssued, presented and 
protested to the Treasurer, not with-standing the 
budget? 

Third - Should the money be placed in the dif­
f erent funds to t ake care of that par ticular fund 
first, 1n other wor ds , should the ~12 , 000 .00 be paid 
fir st to the care of paupers and insane per sons of 
said County and after this i s taken care of and then 
the next money be pai d to the second class, which 
i ncludes payment of County officers and after that, 
then the next money be pl aced i nto the third class 

-..a -- 4!'- _ _.,.n .. 
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Bon. Elbert L. Ford . 

Section 9874 , Revised St atutes of I:iss our 1, 1929 , provides 
in substance as follows: 

" The county courts of tho several counties in the 
sta te are authorized and empowered a t a time fixed 
each yoar to appropt i a te , apportion and subdivide 
the county revenue collected, and to be collected , 
money received , and t o be received, for county 
purposes in the followinG order : 

I . A sum sufficien t for t he payment of all necessary 
expenses in the care of pauper s and insane JB r s ons ; 

II . A sum sufficient for the payment of building of 
bridees and repairing of r oads , incl uding the pay of 
road overseers ; 

III. ' sum sufficient tor t he payment of s a l aries 
of county officers whon payable out of t he ordinar y 
revenues ; 

IV. A sum sufficient for t he payment of the fees 
of grand and petit jurors , judges and cler ks of 
election, and fees of witnesses before grand juries ; 

V. sum sufficien t f or t ho payment of the other 
ordinary current expenses o tho county. 

Section 9874, R. S. llo. 1929 , authorizing and empower ins 
county oourts to appropri a te , appor t ion t'lnd s ubdi vide county f unds 
in the order nruned is mandatory on such county officers . The prin­
ciple of l aw appl i cable in tha t r espect is sta ted 1n Chase v . u. s., 
261 Fed. 833-837 , in the tollowi!lB l anguage : 

"An examina tion of the legislation of Congress 
shows tha t in many of the act~ of Coneress tho 
word ' authorizedt i s fequont ly used uher o a 
dut y is tmposed upon a public execut ive of-
ficer , and 1n no case are tho duties inposed 
discretionary unless , aft er t he word ' authorized ' , 
the other words ' in his discretion' are added . 
As ~as sa id by the Supremo Court of the United 
Sta tes in Uason et nl. v . Fenrson , 9 How. 258, 
1 3 L . Ed . 125: 

' enever it is provided t hn t a corporation 
or ofr1cer ' may' act in c cortain way, or it 
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' sha ll be l~wful ' for them to act in a certain 
~ay, i t may be insisted on a s a duty for them 
to act so , i f t he mP tter, e. s here, i s devolved 
on a public officer, and r el ates to the public 
or t h ird persons. • • •. Without go ing into 
more deta ils , . these cases fully susta in the 
doctrine, that what a publ ic corpora tion or 
off icer i s empower ed to do for others , and it 
i s benef icial to t hem to have done , the l aw 
hol ds he ought to do . The power i s conferred 
for their benefit, not h is; and the intent of 
the Legi s l ature, which i s t he test in these 
cases , seems under such circumstances to have 
been •to i mpose a pos i t ive and absolute duty• . 
~ayor of Ne York .v . Furze, 3 Hill (N. Y) 
612 ; Minor et al v. Uerchents' B~ nk of 1 lexandria , 
1 Pet . 46,64, 7 L. Ed. 47 , and note; Livingston 
v .• T:.'>nner, 14 N. Y. 64; Ralston v . Crittenden ( c . c . ) 
13 Fed. 508; S~~ervisors Rock Isl~nd County vs . 
U. S. 4 W~ ll. 435, 18 L. Ed. 419" . 

The Supreme Court of t h is state in St at e ex r el v . Lee , 
26 2 s . w. 344-345, has fo llowed the s~me r easoning , ~s is sho~ by 
quot at ion from the opinion in the l ast named case, ~ s fo llows : 

"Pr el i minary. The power g iven by section 1181 
to the stat e superintendent of public schools 
i s couched in words vesting him with •authority' 
t o correct certa in er rors in apportionment . 11th 
respect to such errors as f a ll within the section 
words of that char acter i n a sta tute like t his 
are to be construed ~ s mandatory, since • ~ublic 
interests and rights are concerned '. Nevburgh 
Turnoike v . Yiller , 5 Johns . Ch. (N. Y. )lOl, 
9 , m. Dec . a74; 25 R. c. L. p 770 . • 

Ther efore, whatever duties a re required of the county 
court by the provisions of Section 9874 are absolute and not a 
discretiona r y matter with that body. 

Section 9985, Revised St atutes of Missouri , 1929 , in 
t he f irst part t hereof is a re- statement in subst ance , of Section 9874, 
end it be i ng further provided in Section 9985 that the money so set 
apert apuropri at ed, apoortioned, and subdivided, shall be held to be 
a sacred fund fo r the purpose for uhich it has been designated, end 
t he county court sh~ll have no power to divert the same, or to 
permit the funds thus set apert to be drawn from the treasury of such 
county, except by warrants issued by order of the court on the 
r espective funds . Section 9986 directs the county treasurer 
sh~ ll separ ate ~nd subdivide t he revenues of the· county in h is hPnds , 
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and es they come into h i s h~nds, in comoli ance with such order of 
t he court ~d the nrovisions of Chapt er 59 . It being further 
nrov i ded th- t the trepsurer sh~ ll pry out the revenues t hus 
subdi vi ded on war r ant s iseued by order of the court , on the respective 
funds so set ~pr rt and subdivided and not othe~ise , nd the 
treasurer s hal l keep r separ cte account uith the county court of 
e~ ch f und, which funds sh~ll be known ~nd desi~~ted respectively 
a s the pcuper fund , ro pd and bridge f und , fund for the p3yment of 
t he sal aries of t he county offi cers, f und for the pcyment of fees 
of gr~nd F- nd petit jurors, judges t nd cl erks of el ection, r itnesses 
before f gr and jury, Rnd contingent fund, and no watr-nt shall be 
p~ id out of any other fund other than that bpon which it hPs been 
dr~rn by order of the court . Section 9986 m~kes it a misdemeanor 
for the treasurer t o f~ il or refuoe to perform the duties required 
of h i m under t he provisions of Ch~pter 59 . 

qections 12139, 12169 ~nd 12170 , Revised St ctutes of 
Uissouri, 1929 , m= ke fur ther provision th~ t the tre~surer shall pay 
county revenue onl y on warr ants i ssued by t he county court, and 
Sect ion 12139 provides thPt the w~rrants shall s t a te on ~hat fund the 
a~me is dr awn ~nd t hat the ~prrant should be paid out of that fund • 

.In • he c::.se of Sta t e ex rel Norfolk Beet - Sugar c-. . ... . 
wore, ' uditor, 69 N. ~ . 373, concernin7 the right of the State 
~ uditor t o dra a arrant on ~ certa in fund, i s f ound an interesting 
outline of the h i story of the necessity for ep~ropriation by 
l egisl~tures i nto opec i f ic funds and for specific ryurpooes, and in 
the o~inion i s definition of t he or ds ' appropri~ te ' or 
1 npnropri~ t ion •. In that ca s e it is sought to coopel a warrant 
to be dr a n on t he fund fo r nurposes other th~n for ~hich the fund 
was anpropri~ ted, but the us 1 definition of the ~ord •approprinte ' 
i s not unbending in the cese under cons i deration, because if there 
i s r surpl us i n eny fund epnroprir ted by t he county court after all 
of the li~bilit iea of such fund h~ve been met, t~t ourplus a ay be 
transferred by the county count t o othe r funds, ~ nd us ed for purpooes 
other thr n those fo r hich it wr s ap~ropri ted . t ndre County 
ex r el v. Schell, 135 I~ . 31 . 

We do not find in the Missour i ca ses ~here t he courts 
of t h is sta t e have directly nassed on the question her e involved, 
so th~t the question must be sol ved by applying genercl principl es of 
st ~ tutory construction, ~ nd al eo by cons iderin ~ t ho conditions t hat 
a r e no matters of common kno~ledge r nd which ~~Y have been in the 
minds of t he legisl~ tors when the revenue acts r eferred to were 
enacted. In : x Pa rte »armad~e" 91 Uo . 228 - 254, on t he rule of 
construction of s t a tute the Supr ene Court of this stat e sa i d: 

"• • • • • • • t he letter of a s t atuta ~Y be 
enl ?r ged or restr~ ined, ~ ccording to the true 
intent of the framer s of t he l ao . fu i t ney v. Whitney, 
14 lL"' es.9a; St c.t e ex rel v. r:merson, 39 Uo. 80; 
St ate ex r el v . Kin ,, 44 Uo . 283; Riddi ck v. Wal sh, 
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15 uo . 519. In such e3eoc, the ree~or. of the 
ln~ pr evn1lj over its letter, und gonor l t orcs 
nr o 50 11m1tvd 1n their Q)pl1cet1on a1 not to lend 
to 1n just1co, opprossion, or nn nbsurd consoijuence, 
tho pre ~'"'ti on bcinc 1nclul0ed thut tha legisla ture 
intended no such cnomalous resul t s . 7 wal l . 
48~ ~ 6 . Ill . , 8; 67 Jt!o. i~5G. n 

The Supre e Court of :sour1 1n the C:lSC of Stat~ ex 
:·el. v. Appl ~b , 136 Uo. 408, hed w der considornt1on Mandamus ~·ro­
ce~.-din :; brought to com!Jftl the Judg~ ... or the 03.lllt7 court to 1s~ue 
rsarran .. s 1n po.r.sent ot er1m1nul costs . he ucticm !l t o compel the 
trnn~rer rrott o fund ho:·e t her-e ns e mu·plus to the eontin,ecnt run<t. 
~~o court in d1scu sing the pu~po&e nnd lnt nt o~ .bet ls now s~ct~on 
98741 at pa!e 413 of the opinion s ~id l 

"OJ the statute it could onl y hnv( been lnt~ndcd 
thtt the ca~nty court should , 1n the f!r~t 1n­
stwnce, cpport1on the funds opproxian.t cly to tho 
purpose menti n~, nn:d tb~ t arrant .• hould b 
drawn u~on flnd patd out or tbe prop r rund until 
1t should bo ex~ustod, or nni 1l ell tho l1ab11-
1t1co tqr ~!cb the part icular fund as ~pport1 ned 
should bav been paid . fh obj ect or tbc lcgi ... -
laturo wa.s t o prevent an t nr !Hi uszs , iblr, dtar-r 
\natt US QCC1nst ~~y SlOB§ O( 11 ~! 1 ! t1&6 Of CX OU~PQ 
0( thA Cl)tJDtv~• 

Thi~ is the only caaf 1n '!ssouri e f1nd thnt undertake s 
to vut e. construct:\on on Sec tion 9874, on the quoDt1on ho:·c involved.. 
Appurently tho rr~~ors of th Connt1tutton of 1875 nd legi~latures ~~b-
30QUent th~roto, undur took tor t rict end ro~trf !n county courts and 
other county ot 1e1ols roa 1nd1 cri in t e xpend1ture of county lunda 
~nd to eatohlteh ·n bu~ · t system on a cnvh basis of oparut1na the c~~nty 
govornm nt. Soct1on 9974 was one or the soct1ons or the law tnt ndi na 
to cnr ry tlulse ~d~poseB •nto e!tQct . I is t1~e thti t ~cti ~n 9874 co~­
=aods the county court to approprl t c ito r cvcnu s in t ho ordor namod 
in the st tut o , and tho trensurer to ke~~ hi n boolts o.nd poy ont tho 
~one;; oocor d1n._!lY . llhila, of cour~o, in11nn ~>crsons ond paupers 
ur c hel pless nd entt tlcd to huYe thotr c re nd ko(J,.> )roY1ded 
!ox· nd C3refUlly guarded, it 1s h~ ra to cance1vo thnt the 
l e 1:ll<ltura i ntended thnt no mo!l"'YG eould bo oxpcnd~1 ~"or ,!n~trlnce, 
for the paymen~ or snlarie3 o~ c~·nty otf1c1uls , or tho teua 
of or~nd or j>et1t .!t'rors; j\.ld t';08 r: nd Cle!rkr:: or PlO<:t!.on, c. nd 
w1tnesaos before a urend jur~, ~rtcr the np-ro~rtet~ons wa~e 
made ~nd where all rcvenuo collect od as not ~1fficient t o p~y tho 
liat·~l!thHJ of tl the runua un tl! all the hr1desa h t.d been 
tm~ l!',, nnd rot.ds rnpe1rcd thli t ;a:c:ar t n en 1n ccn :s1doration b/ the 
co\u ·t a t thn t ime or x;:t!k.in • ! t!l bu•Jt:o t cr.d l;>ro ;>r!at:n~ tho 
ao··nt.y rovenuG.. To ·o so ... ould t>l"'b bl;r rosu l t l n tho res1gnet1on 
o~ county o9 1o1als; n ~artinl r a 1lt·ro t o ootorctl \!r1m1n l l n s; 
the r!~hto or t xpnyer a not be ndju 1c t~d 1n ~1Y!l couc3 nor 
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-ould tl~erJ be suf:f1olent money 1n the contingent fWld for the 
ordinary ~nd nooeooary e%ncnsea ot the county, aucb an repairs 
on :. CO\\l't houoc or j Bil or the procuring of 1nsu:rence poli cies 
for t he protect ion of tho county ~ainst fire or 1nd3to:rm. It 
m-: y ~ve been thought the ole.aGi!1c--tion provided for in ~action 
98?4 shoul :i be m'ule to prevent count y of'f1c1n1.s trom d1scrim1n ... ting 
in fnvoT of themselves, in the appropr1~t1on of revenues . If 
the t axes collected e re nro- r ted oa it 1& heretn.held they should be, 
then ther e V,"'" •• ruld be no dincl'imin.,tion on the p::.rt of the county 
court under the ~ pleby O?.Ge . It ic "' matter of cotnmon knot1l edge 
th~t there 1a ~ va r.t : ~unt of mtcolleoted revnnue OT b~ot t eze& 
due in tho variouo counties in the St ate of l11ss<nrr1. This 
condition m- y continue indefinitely < nd if i t should occur th ... t ~ 11 
of tho revenue oollooted 1n tho co1mty in one ye~r coulfi only be 
credited to s ay the first t cubd1v1s1ons of Geotion 9074, and 
little or none 1n the l~st three oubd1v1& ions, oh2oa ill re1£n in 
every county --h( re t hat condition exietn . VJe c~n not conol .. e t hat 
the le~islatora b~d 1n mind to br~~ ~bout such a o1tu~t1on in 
t he D( Ooin" of Usetion 9814, · nd it should not be held to br1 ~bout 
th?t condition unleos ita very terms co . ela such ft hol Cin3. 

~e think the leg1 Gl~ turo hP.d in mind, co ne have ca1d4 
thG ~stabl1abment of a dget or OMSh b s1e syeto:n, ljld that Ocot1on 
9874 p rovldea tho order of tm~ortanoe in wh1oh tl'e county court 
shoul ( com;ider the v.,. rious neel"!e for mon eys in f ixing 1tG eat1m· to ot 
the mount of revenue to be oct apart . H~v1n ~ the hol e situation 
in mind Seot1on 99?4 should be construed ea meoning th~t 1f there be 
not sufficient revenue en band or collected to t eke CPre of tbe 
entire rnpro...,rt~ t1on of the cotmty court for th& neoes ry !undo, that 
the c:mount of revenue no collected shoul\.0. be distributed pro r ata 
~mon~ tho funr s, and 1n this case zhould be distrituted as the 
percentage of any one fWld be" !'G to the ' ·hole fun<.~. to be distributed. 

eotion 1~139 urovidea th~t the county tre~surer ~h"ll 
m3ke r record of ::.rr .... nts as they arc presented t o h1m - nd the . 
~rr~nts rosented obEll be ~~ld out of the funds mentioned in the 
w~rr< nt~ , ~nd in the order in hicb the a r nts are preoented for 
p< yment; that i s , t~rrant dr~vn on the naTticul~r ~~ropriated fund 
are f1rot p~yable , ..,nd in the order of tir1e 1n h1oh tho rrants ~re 
or eoenteu to the treeourer on thRt narticul r fund . If t here be ~ 
cu lue in the fund ~hen the l1rb111t1es for the ye r in ~hioh 1t waa 
ppropr1<tod ll~ve been disohor ged, then worrante dr~un in other years 
aocordin~ to the t~ of their presentment m~y be p. 1d out of th~t 
su lus. 

Ver:r t:ruly youro, 

G!LJlt:RT L~ !ill 
t oaistant Attorney aenern1 . 

"PPRO'fflD.: 
---~ttornoy Genor 1. 


