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l"'i;~~t'l.U.N :-.trac-e -c n~ -c nerson upon one ex~m~nal:i ~on may reruSt:! "Go 
suomit to pn oner?tion as ordered by the Comm ission 
wi l l not deprive apolicant of oension if, according 
to facts as found by Commission upon a subseauent 
exemination , she is entitled to pension. 
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lovember 7, 1933. 

K1s• Marie M. finan, Pension Secretary, 
3858 Wes~minister Place, 
St. Louis, Uissouri . 

Dear ·'i ss J'lnan: 

We qre acknowledging r ece ipt of your letter in which you 
inqu ire as follows: 

• section 8898 of the ReTiaed qt atutes of t he State 
of ri ssouri, 1929 , Volume II, Chapter 51, page 2487, 
ooYering pensions to deserving blind, provides in 
part as follows: 

•No person shall be entitled to the benefits of this 
article who shall refuse t o submit to treatment or 
oper ation to effect a cure when recommended py the 
examining ocul ist and approved by the commission; 
but upon submission to such treatment or oper a tion 
the pension of appl io8nt, otherwise entitled t hereto, 
shall be p~1 d as in other cases; Provided f u rther, 
t hat no applicant who is more t han seventy-five years 
of age shall be required to submit to an operation 
to restore b1e or her yision i n order to come under 
the proYision. of t his ~ticle, but may voluntary 
submit ~o operation.• 

!here is a difference in opinion as t o whether or 
not the refusal of u applicant at any time to sub­
mit to an operation or treatment recommended by the 
examining oaul1at. mates them ineligible for the Pen­
sion for all time. 

For instance, we haYe a case in. Butler County. Tbe 
applicant was examined September 2, 1932, and found 
ineligible for the pension . However, an o~ere tion 
was recommended by the exam ining oculist which t he 
applicant refused, signing a refusal sl1p reading as 
follows: 

•I, the undersigned , applicant for the 
blind pension do hereby i ndicate my re­
tuaal to submi~ to such tre&,ment or 
opera tion in an effort to eff ect a cure 
as may be reco•~ended by the examining 
o~iat, an« appro.ed by the Ulssouri 
Co•1ae1on for the Blind. • 
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This party has again been re-examined, and t his time 
patient denies e.en light perception in either eye, 
and i f we axe unable to disprove her claimed loss of 
vision, will she be eligible for the pension r egard­
less of the refusal el1p which she signed, re~using 
to have the operat ion recommended a t the time of the 
last examination.• 

You inquire whether the fact t ba.t a blind person has refu•• 
t,o eu.bmi t to an operation, as required under certain circumstance• 
ua4er the statute, does by t hat act fore~er f orfeit her right to 
reoeive a pens i on under the Blind Pension Act. 

Section 8898, R. S. Ko . 1929, among other t hings, pro-
Yides as follows : 

• • • •wo person shall be entitled t o the benefits 
of t his article who shall retuse to submit to teeat­
ment or operation to effect a cure when recommended 
by the examining oculist and ~proved by the 
commission; ;but upon submission to such treatment 
or operation the pension of appl icant, otherwise 
entitled thereto, shall be paid as in other eases: 
t rovided further,. that no applicant who is more 
than sevent y-five yea• of age , shell be r -eauired 
to submit to an operation to restore his or her 
vision in or der t o come under the pr oTisiona of 
t h i s a1ticle~ but may Yoluntari l y submit t o operat i on.• 

It appears fzom your inquiry that a certai n apnlioant waa 
ezamined on September 9 1 1932, and f ounc! ineligible for penston. 
Operation was recommended by the examining oeuliat but the appli­
cant refused to submit and signed a. refusal slip . !'he narty ba• 
now been re-examined and apparent ly is entitled to the benefits 
of the Act , unl ess her r efusal t o haTe an o~erat ion in 1933 
shall now bar her f7em the provisions of the Aet. 

Under the above section , if a person comes up for an 
exami nation for the purpose of r eceiving t he pension upon recommen­
dation by the examining oculist, the Commission may require t hat 
t he applicant submit to an operation. If t he apol1cant fails 
t o JUbmit to the operation. then she 1s denied a. pension. e 
believe, howeve~, t hat t he pr oper construction of the Act i s 
that she i s to be den ied t he pension b~sed u pon the reeurts of 
that particular examination, at which time the order directing 
the operation was made. !be penalty for refusing the operatioa 
1s that t he applicant shall not be entitled to the pension. We 
do not bel ieye t hat it wae the intention or the LegislatuJe t hat 
aueh applicant would not be entitled to re-exami nat i on, and! 1f 
80, that upon re-examination the ~pl1cant would be barr ed r~oa 
penaion by a refua&l t o submit to an operation when r equired a t 
a preT1ous examination. A person may not be entitled t o a pen­
e1on upon one examin&tion and because of changing conditione of 
the.,.• may upon a subse~ent examination be entitled to the 
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benefita of the Ac'. we belieTe that eaoh examination and eaoh 
~plieaiion ahall be treated u~on its own merits changed as of 
tbe time the examination is made, without being orejudi014 by 
what 1 t might haTe transpired at the time of a pre•ious examina­
tion. 

Unquestionably it was the intention of the Legisl at ure 
that the applicant should not receive a penaion where she refused 
to submit to an operation upon the first examination. The appll­
oant in thia particular case h as paid the penal ty for her re!ua'&l 
to submit to the oper ation and no pension has been received by 
he~ up t o thia time because of her refusal to submit to the 
operation. When she is again examined the Boar d may again re­
quire tha t sbe submit to an oper a.tion ~t.nd upon her failure so 
to do she would again be denied the benefits of the uension law. 
If, howe•er, u~on the re-examination, her condition i s changed 
to euoh an extent that tbe Board no longer requires submission 
to an ooerat ion , then we do not belieTe t hat she is to be denied 
the right of a penaioD bec-ause of the refuaal for which ~he has 
al~ea4y paid the penalty. e believe that each application f ar 
an examination should be treated upon its own individual ~er1tt. 
!be statute does not prohibi~ a ~bsequent examination, nor doee 
it expressly or impliedly indicate that tbe Commission's finding 
on one examination would be finally deoisi.e of the case to the 
eztent t hat the individual might not fi le a new ap~lic tion whe %e 
a change of conditions would warre.nt 1 t. Each new exa.wina,ioa, 
therefore, must stand alone, unprejudiced by preTioue ex~1nat1oaa, 
and the appl icant's r ight to a penaion must be determined aecord­
ing to her condition at the time of the examination. 

It i s t herefore the opinion of t his Department that 
though the applicant waa exaadned in September, 1932, and at that 
t1ae was required to aubmi t to an opera.tion which a he r efuaed, 
yet, it upon a subsequent examination her condition is suoh as 
to warrant the awarding of a oertifieate according to t he faots 
aa they are found at that t i me , we do not belie•e t hat her re­
tueal to submit ~o an operation at some date in the pas t would 
depri•e her of the benefits of the Act. She paid the uenalty 
of her refusal by not being awarded the pension during tbe period 
between the two examinations. We do not believe t hat the refusal 
to submit to an operation on one exaainat ion -'Ill fore•e r for~ 
feit her righ~ t o recei.e the pension under different conditions 
at a l a ter time. 

Very truly y Jurs, 

APPROVBD: 
Assistant •t,orney General. 

Attorney General. 
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