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COUNTY FUNDS: FEDERAL HOME OWNERS®' LOAN BONDS AS LAWFUL INVESTMENTS FOR

"

Honcrable Sugene i, Farris,
Frosecuting Attorney zay County,

FUNDS OF COUNTY SCCUMULATED TO MEET FUNDED INDEBTEDNESS.

IR RN [ ’11;
i3

Degember the rifteenth

1333

qiehmeond , Missouri, /

Dear oir:

A request for an opinion has been received from you under date

of September O, 1933, such request being in the following terms:

"Our County has a first mortzage on scme real estate
here, The owner c¢an segure a loan from the Home loan
Dept, of the Covermnment for the amount of his indebted-
ness, if he can use the Cov't bondis to pay off the County?

¥ay our County Court ascept as psymwent of their losn, these
gov't securities instead of ossh, They sre willing, if
this is legnl. 1 don't just kmow the charescter of paper
the Gov't would issue, There are several in this County
would like to do likewise.”

Accarding to the Revised Itatutes of Nissouri of 1929 funds accu-

mulated by counties in Vissouri for the repayment of county indedbtedness
may be invested in either of two ways, the lirest being in resl ecstate
mortgages under R, 4. Mo, 1929, See, 12117-12122, and the second beinz by
investment in certein bonds under see, 12123,

The first of these methods for present purposes ¢an probably be

sufficlently deseribed by the language of Section 12118, whieh provides
as follows:

"“hen any such money shall be loaned by the coumnty cours,
they shall cause the sanes Lo be secured by a mortgage in

fee on real estate, free from all liens and encumbrauces,
within the eounty, of the walue o¢f double the amount of the
loan, with = bond snd persomal security in addition thereto;
ané no loean shell be made to any person other then an in=-
habitant of the sase county, nor shall any person be accepted
as gecurity who 12 not at the time a resident hcuseholder
therein, who does not own and is not assessed in property in
an amount egual to that losned in addition to all dedbts for
which he iz otherwise lisble, and property exempt from exegu=-
tion,"

The seeond method is provided for in Seetiom 12123, as follows:

"In ease the gounty court of any county, having such money as
is referred tc in tie foregoins sectiomns of this ertiocle, siall
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dees 1t best, cuch court, instead of loanis: such money in
the nanner hereinbefore provided for, may inveat the sene
either in purchasing, on the best terns obtainable, bonds
of the United :tates or of the state of Uissouri, said
bonds to be hel: irn trust for the fund or funds to whioh
the money applied to thelr purchese belonsed, and atall

be 30 expressed in tne publie records of the county,”

The sinzle iseue, therefore, is wiether or not bonis issued by the
liome Cwners® loan Corporation would come within one or the other of the above
statutory qualifications,

The liome Owners' loen Corporation was areated by the Home Uwners'
loen ret of 1933, epuroved Jume 13, 1933, Sriefly sumsarized the carporation
ereated b wsuch aet is to funotion iz the following wanner, the figures and
lettors given in such deseription being the seetions and subdivisions of the
aet, The corporation is governed by the Federsl liome Losn Benk bosprd which
is authorized to issue capital stoer in the mmount of 0200,000,000,00 whieh
is to be subserided for and peid for by the seeretary of the 'reasury of the
United ‘tates, the money for sueh payment to be advanged tc the Seeretary of
the Treasury by the Reeconstruetion "inensce Corporation. (seotion 4 (b)). The
eorporation is authorized to is/ue donds which are the boads in question in
your request in an amount mot to exeeed #2,000,000,000,00, such btonds to be
peid for either by cash or by first mortgages on resl estate, suel bonds

being guaranteed as to intersst g% by the United sStates (-eetion 4 (e)).
The bonds issued for estate no. may be in amcunte up to O0% of the
value of the property secured by such mortgages, nnd also the sorporstion is

suthorized to make advanges in ¢ash tc pay taxes and assessments on the real
estate secured by csuch mortgage to meet the insidental expenses of the trans-
qetion, and to pay as much ns #50.00 in cash on eac) wortgage tc the holder
therect (ceotion 4 (d)), and the ocarporetion is suthorized to employ and pey
as part of 1its expenses various agents, amployees, officers and ettaorneys
(seotion 4 (J)). The donds issued by the sorporation have s maxisum eighteen

year maturity, (seetion 4 (e)).

The above deseription of the general strueture, orgenization end
authorized operations of the !lome Cwners' loan Corparation hes been given to
show $hat bonds issued by it oould not be considered to fall within the rirst
possible class of investments for county funds, 1. 0., real estate nortgages,

In the first place, even sssuning that a bondbelder would have a direet interest

in ell of the real estate mortgages held by the gorporation, sueh real estate
mortgagzes could be in smounts up to $0% of the total value of real eztate
secured thereby whereas ievised tatutes of Vissouri 1929 seetion 12110 pro-
vides that real estate mortgages cannot exceed 50% of the velue of the property
secured thereby if they are to be availabls as investments for county funds,
Furthersore, the requirements of section 12110 as to the lend seoured by such
mortgege and the person whose personal security is engaged beln; within the
eounty oculd not be complied with by the bonds in gquestion here because the
mortgeges beld by the Home Owners' lo«n Corperetion will be secured by lend
all over the United "tates and tie persons wigse personal security is behind
the rortgeges will be likewise widely distributed beyond the conflues of the
county, rurthermore, althoush this would not necessarily be e diffioulty
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eotion 12117 contains the following proviso "Provided, that no losn shell,
in case of lonn of sinking fund, extend bayond the saturity of the indebted-
ness said einking fund 1s provided for end intende. to pay” and 1t =int

be very likely that the wighteen year usturity of the bonde would extend
considersdly beyond the meturity of sinking fund Lndebtedness of tie couniy,
“or these warious ressons {t seems plain Shat although the fome Cwners'
josn bonds are in a sense real estate sortgeges in tiat the assets behind
them are entirely cash aud real estate nortgages, nevertheless they are not
renl estate mortgeges in the ponse tlet they could qualify as an investment
of eounty funds in real sstate vortgeges under «vised Itetutes of Vissouri
19¢9, eetion 12117-12122,

'he second and remsining concideration ie wioether or not the liocme

Owners' /osan bonds are "bdonds of the United  tates” within the meauin: of
‘sotion 12123, These bonds are obligations of the Home Owners' Loan Coure
poration by which they are issued, aud tie United _tates 1: not lisble for
the prine ipal thereof, dut imn Jection 4 (e of the act it 1s provided that
the bonds “shall be fully eud unconditionally susranteed a» Lo interest

by the United itetes,” Thus, as far ns interest is concerned, these

are bonds of the United Jtates in the sense that the United tates
undertares to pay such interest, but there i no undertaking snywhere in the
act by the United  tates to pay the principel and, therefore, such bonds
cannot be cwnasidered as bonds of the United . tates iu the sense that Liberty
gunds and treasury certificates are bonds of the United tates,

The donds in @uestion have some features in common with treasury
certificates and othor direet ctligetions of the United “tates, Thus they
are exompt both as to¢ prineipal sud interest from ail state and federel taxa-
tion (Jection 4 (e¢)), Pus bonis of many other govermment ereated ccrporations
have been declared to be federal instruvertalities and ezenpt from texation
without ever being regarded as bonds of the United States sc that being
exeupt as a federal instrusentility from texation would hardly seem to make
an oblimmtion s bond of the United ‘tates which would not otherwise be such
(see iet of Congress of July 17, 1916, e. 245, eetion 26, 37 tat, 300, 12
Us e 04 Ao “eetion 931, providin; ss follows:

“ivery 7ederal lané bauk and every nationsl fara loan asscela-
tion, ineluding the espital and reserve or surplus therein and
the income derived therefrom, :hall be exeypt from "ederal,
Jtate, sune ipel, and loeal taxation, exou;t taxes upon real
estate hel , purchased, or taken by ssid bauk or assceiation
under the provisien: of seetion 761 and seetion 781 of thie
chapter, riret wortgages excouted tc¢ Yederal land danks, or
to jointestoek land beoks, aud fars loan bonds issued under the
provisions of this shapter, shall bve deemed =nd held to be
instrusertalities of the overncent of the United . tates, and
as such they and the incoue derived therefrom :hall be exenpt
fron rederal, state, municipal and local taxation,”

Cther aimilarities between these bonds and treasury certificstes or
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Liberty bonds are their esoceptability at par as collateral asecurity
azainst deposits of publie momeys with depositaries Ly the [reasury
Departssnt of the United “tates under Treasury Departsent circulars

Nos, 92 snd 176. Likewise, the Feeomstruction “inance Corporesion will
@00e 't such bomds at UU% of par as collateral security for loans, Jesse

H. Jones, chalrmean of the Heconstruoticn "inanece Corporation stating in

a letter under date of July 22, 1937 to the clmirsan of the Home Owners'
Loan Corporation that "it is nesdless %o sdd that the determination to
nake loans of oo great a perosutage egainect these bonds has been reached
only upon the comciusion thet your bonds should be treeted ss prime
eollateral,” Likewise, the trustees of t!s Fostal Savings sSystem have
determined Lo aogept as security for deposit of postel savings funds

these bonds at their market value, snd the Comptroller of the Jurrenoy

has ruled that these donds may be acquired and earried on the books at
their agtual velue by national banks (see Preliminary Proef lo, 1 of

dome Cwners' Loan Corporation,Department)of Commeree Building, veshington,
De Co) Fresumsbly, the sbove rulings by various departments of the federel
government treating the Home Uwners' Losnm Corporation's bonda as being the
s class of security as United tates bonds is somedet persuasive toward
regarding the Home (wners' losan Corporation's bonds as bonds of the United
States for investment and secwrity purposes, and if this opinion were being
rencered tc a departaent of the federal govermment 1t misht possibly be
necessary to reach s contrary eoneclusion from tiat which has been reached
by us, However, the Vissouri statutes use the words "bonds of the United
tates”, and a dbond the prineipel of which 1¢ not in any sense an obliga~
tion of the United  tates cannot by any resscnsble ccnstrustion of lenguage
be regarded ss a bond of the United itates within a statute which 1is pe-
seribing striet requirements for investments of publie funds,

"or the foregeing reasons it is our gunolusion that bonds of the
Howe Ownera' Loan Corporation issued under the aet of Congress ap roved
June 13, 1933, known as the lome Owners® land iet of 1933 would not be a
proper legel investment fir monsy in the hands of a count ecolleoted for
the purpose of oconstituting a fund for tie repesyment of county indebtedness,

Yours very truly,
EDWARD o WMILLER

APPROVED: ASSISTAYT ATTOANEY OXMERAL,




