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Dear Sir : 

Beg to acknowledge receipt of your letter with copy 
of bond thereir.. AssUt'ling aJ. l blanks in form of bond sent 
by you properly filled out and that loan wos made under 
8ect ion 9243 R. S. i.do . 1929, I suggest it wil be neces "'ary 
to have exact knowledge of wha.t occurred in the r1aJ' of 
extens ion of time without consent of surety b efore it can 
be deterHlined whether surety is liable or has b een released 
by extension of time of pay.~nt . 

I n Harburg v. Ku.apf , 151 , ;J:o . 1 . c . 20 , Supreme 
Court saic. : 

11 It has been unifOr/:1-y held in this State 
that if a creditor for a valuable con­
sideration 1nakes a.n agrf;ement with the 
principal debtor which suspends the right 
to sue on the demand for a definite period 
of time without the consent of the sur ety* 
it operates t o discharge tl:e surety. 11 

And sa:ue vol u~.1e and page , the court further e:-aid: 

11 And in that case (referring to 69 Mo. l . c . 
542) it is also held that pa~nent of interest 
in adv_nce is a sufficient consideration to 
support the contract for extension." 

And in West vs. Brison 99 , Mo . 1 . c . 693, it is said: 

11 1ihere the surety claLns to have be~ n dis­
charged by reason of an agr eement between 
the creditor and the principal ~ebtor , 
extending the ti 1e of payment , it must 
appe~ that t be agreement wa s upon a 
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valuable consideration and that the exten­
sion was for a definite period of time . " 

And in Petty vs. Douglas , 76 , Mo . 70, it was held : 

11 That pay111ent of interest t..1en due 
on a matured note and part payment 
of the principal was Q£ valid ~ 
sideration for an agreement to extend 
time and the surety w< s not thereby 
discharged. 11 

And in Owings vs. McKenzie , 1 33 Mo . 323, it was held : 

11 That an agreement to extend for which 
there w~s no considera~ion, except the 
legal consequences of accruing interest , 
according to the tenor of the note , was 
not valid. 11 

The principal underlying the cases is that mere agreement 
by principal to do what tenor of 1ote or bon ca+l s on him 
to do will not constitute sufficient consideration for contract 
to extend without consent of surety and will not rel ease surety 
but oontra a contract to pay inter ~ st in advanc e which tenor 
of note or bond does not requ ire is a good and valuable con­
sideration moving to the cr editor and wil l if made without 
consent of surety discharge surety. 

On account of above r t:.le of comr!lerc :!.al law t .'le Supreme 
Cour~ said in Harburg vs . K~pf , 1 51 , Mo . l . c . : 2 : 

11 We hold therefore that the promise of a 
holder to extend a note after maturity for 
a definite pvriod, based on no other con­
sideration than the promi se of the maker 
to keep the money during that period and 
~ i nterest thereon according to the 
legal tenor and effect of the note is not 
based on a valid consideration, t he promise 
to extend is not binding and if there is 
a surety on the note he is not discnarged 
a l though the attempted agreement for ex­
tension w; s mr de wit~out ~ is knowledge or 
consent ." 

And in Investment Co . vs. ~cales, 277 , Mo . p.366 the court 
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divi sion one sai d : 

11 The payment of interest by the maker , 
in advance or after due , although it 
tolls the Statute of Limitations , does 
not release i~dorsers . 11 

And in 278 , Mo . l . c . 518 , i n Baade v . Cramer, the court said: 

"Although t he maker of a negotiable note 
did not indorse or authorize t ne indorse­
ment thereon of a memorandum extending 
tne time of payment , yet if it was made 
at his solicitation and in accordance with 
his agreement with the payee , in good faith 
and based on a sufficient consideration, 
and stated the conditions of the extension , 
the agreement constituted a valid and sub­
sisting contract ." 

And in same case on s arne page the court said: 

11 Extension of a negotiable note , absent a 
memorandu.n indorsed thereon , can be 
es tablished by parol testi iony ; and an 
agreement to extend the time of pay.llent may 
be made V ·~· rbtJ.ly , and independently of the 
deed of trust given to secure the note . 11 

And in 83 , Mo . p . 21 the court said: 

11 And extension of the time of payment of a 
promissory note , for a definite period, 
by agreement between the payee and maker , 
will, if b ased upon a sufficient consideration 
discharge the surety, if made wi t _1out the 
l atter 1 s knowledge and consent . The payment 
of interest in advanc e tn pursuance of such 
agreement is a good and vctluable consideration. n 

And in the case of Jooe , Admx , v . Buck and Mosely , 224 , !l. A. 
622 , the court held : 
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standing alone , is i nsuff icient t o show 
extension of tizae so as to r elec.se surety. 11 

And so if the right to sue is 110t suspenc ed by ag:::ecment 
between the payee and princ i pal deb t or the payttten t of interest 
in advance or pay,Hent as it becomes due and after zactt uri ty 
note i s allowed t o continue unpaid with such payments of interest , 
\?i thout consent of surety he is no t discharged. 

And so in l ast above cited case , 224, M. A. l . c . 629--rllierein court 
11eld the surety w· s not r eleased aJ. though s he h~d no knov;l edge 
of payments of interest , and givi.1g its reason for such holding 
the court said: 

rtT ,ere is not~ing in the facts to show that 
pl a intiff ever dives ted itself of the power 
to sue a t any time . The r e never \'HtS a 
time , during tne long period of indul gence 
disclosed by t nis record, t hat the appel lant 
as surety coul d not have paid off the amount 
due un the note, and t .J.en pur sued her ··euedy 
ag- i.1st tne pri .cipal deb tor for the amount 
so pai d . 11 

The underlying principle that is the basis of rel a se of the 
suret i es on account of ext t..nsion given pri ncipal without surety ' s 
consent is that to effect a release the extens i on must in some 
way material ly affect the surety in his right of rec~urse agBi nst 
t he principal . 

From t he f orgo ing cita tions of authorities you wil l I t h ink 
<...g ree that you should as far as y )u can do so write the Attorney 
Gener ~ what facts exist and can be proven by surety to show a 
definite extension of tim to principal f or a fixed period, 
of time and jus t what consideration if a11y w s paid by ·:1ay of 
interest or other wise by principal t o )ayee and whethPr or not 
interest ;eaid befo r e i11aturi ty of obligation for extensionor 
after .naturi ty , and whether or no t inter est was paid in advance 
as a cons i der at i on for extc..ns ion and whether agree.11ent for 
extension w<:. s oral or in writing , or by wa:r of a 1n• morandum on 
the obligation or on some oth"'r )i eee of uaper . Al so , wha_t proof 
if any, suret y ca.1 produce to sh0w he did not consent to the 
ex-.;er.si on. 

I n s.:1ort , wr ite the Attorney General all t he facts you can 
obtain bear ing on the extension. W:en all the facts you can 
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unearth ar ~ submi tted to t 1is office , it will pro~ptly give 
you i ts opinion b ased on vhe facts s b litted . 

I n your l e tter of J a.nuary 24th you say : 

11 ! would be pl0ased to have an o:;>inion 
fro~ y Ju on the following facts ; t o wit : 
whether or not in the school fund bond 
enclo sed is the secur i ty lia ,le in case 
tne loan is continued or ex .e::ded '"Ji th­
out the notification or consent of the 
secur i ty. The county court is beset 
with sucn a circumstance . A party who 
was security 0!1 a school fund bond is 
b·lking in the pay~e.t of a deficiency 
after the sale of a pro:r;e rty on the 
ground tha t he is no t l iable becaus e 
sai d loan r~ _ c extended without .. 1is 
consent . 11 

The foregoing aut norities di sclose a simple extets i on unless 
bas don a legcl consideration as outlined in above a"thorities 
would not relea~e surety. For rel ~-'ase .nust be b "'sed on extension 
agreel!lent oral or written , definitely proven , and on a valid 
consideratio 1. , an,- ext ension mus t be for a fixed defi ni t e period 
of ti .e . and without consent of surety . 

The attorney Gener ~l wil be pleased t o render you all the 
assistance within ~is power in t~is matter . 

A?PRQV..;D 
~?.~.u~Y~M~c~K~I~T;T~R~IC~K~----

Attorney General. 
ECC : MM 

Very respectful ly 

Edward C. Crow. 


