ROADS AI'D BRIDGES: Refunde under Sections 8127 ard
v 8128, R.S. Mo, 1929, discussed.

¥, W, Evans,
2008 Crand Avenue,
Kangzs City, Missouri.

Dear &ir:

de are acknowledging reeeipt of vour letter in which you
incuire as follows:

"I am advised that a refund of £30,000.00 is being
made to the Parkville Srecisl Henefit Assessment
Road Distriet,

There seens to be some cuestion zs to whether this
money mast be returned in eash to the nroverty

ownere who were taxed or whether it shall be used

for building more roads.l iinderstsnd that the Attorney
Ceneral has rendered sn ovinion that this money ean
not be returned in cash to the oroperty owners.

Will you plesse sdviese we if sgueh an cpinion was
rendered? Also, I would like to know if thie money
cannot be returned in cash, if it can be uvaed to
build other roads in this partieular rosd diestriet.”

Section 8127, R. 8, ¥o, 1939, orovides as follows:

"Counties or other eivil subdivisions shall be reinm-
bursed for work done irn conetructing sueh part of =

road or roesde including bridges, except bridges over

the Wissocuri, ¥icsliseippi the navigable vortions

of the Osage =nd Caseonade rivers, which msy beconme

e part of the state highwey syetem to the extent of

the value to the state =t the time taken over, due
considerstion being gilven to the type of rosd the state
vould have constructed had sueh road not =lready been
congtructed, rrovided that 211 reirmbursemente to the
amount of six thousand dollars per mile shell be deducted
from the agrortionment mede to each county, =nd 21l reim.
bursements in excess of 96,000 per mile shall be made

out of the one-third of the state road funds set apart
and svailsble for the construction of =2 higher tyred

road then vroperly bound gravel rosd, Any nortion or

8ll of suech reimbursement shall be made either in the
form of additional roads, or in cash, at the election




Mr, W. Evans, -3 Cetober 11, 1933.

of the authorities of the county or civil subdivision
to which reimbursement may be due. If the authorities
of the county or civil subdivision elect to have such
reimbursement made in the form of additional roads, suech
roads shall be constructed in such county or within suech
civil subdivision connecting with the state highway
system and constructed under state supervision; or, =211
or part of said sum may be used to construet a higher
type road than that proposed by the commission as part
of the state highway. If the authorities of the county
or eivil subdivision elect to have all or any nart of
such reimbursement made in oash, all or any portion of
such reimbursement made in ¢ash may be used for the pur-
chase of rights-of-way for state highways within sueh
county or eivil subdivision. Where money has been raised
or set apart for the comstructiom of roads which are
designated as state highways and contracts have been
entered into requir expenditure of said funds, and
in all cases where sald roads are under oonstruction at
the time this article shall take effect, the same may
be completed; and the counties or ecivil subdivisions
wherein said roads are constructed or to be construeted,
shall have all the benefits of this section., Where two
or more counties or minor subdivisions or minor sub-
divisions in twoc or more counties have econstructed a
road which is taken over as a part of the state highway

tem and reimbursement is to be made under the provi-.
sions of this section, reimbursement shall be made to
each gounty or minor subdivision in proportion to the
funds contributed by each in the construction of the
roads taken over, and those constructed therewith in
each county or in the territory of the minor subdiivision
of eaoh county. Providing that the county or other sub-
division thereof shall not receive as refund under this
article a greater sum than has been expended on said
section of road so taken over by the state, by the said
county or subdivision thereof."

Section 8138, R, 8, No. 1939, provides as follows:

"Any county or other eivil subdivision having funds

of its o arising from a road tax or bond issue may
expend said funds in the building of the state road
system within said ecounty or other e¢ivil subdivision

as designated in this article; provided the construction
of said roads is under the supervision and according to the
plang of the highway department as provided for im this
article, and all money so expended by any county or other
civil subdivision shall, to the extent of the apportion-
ment of such county or other civil subdivision herein
provided for, be repaid to such county or other ecivil
subdivigion, as soon as funds arising from the state road
fund are available for that purpose. Requisition therefor
shall be made by the county court and shall be honored




Nr. W. Evans, — I October 11, 1933.

by the proper officer of the state highway department.®

Seetion 8127 specifically provides that any portion or

2l]l of such reimbursement shall be made either in the form of

diti ] , at the election of the county
or c¢ivil subdivision to which reimbursement may be due.
Section 8138 provides that all moneys expended by any county
or ecivil subdivigion, aeccording to the plans of the highway
department, shall be repaid to such county or eivil subdivision.
Under Section 8127, if the asuthorities eleet to have reimburse-
ment made in cash, subh reimbursement may be used for the rur-
pose of righte-of-way for state highways within sueh county
or e¢ivil subdivision. Section 8127 deals with roads that
were in existence or had been built and were afterwards taken
over by the highway department, while Section 81238 deals with
roads whioch have been built under the Centennial Road Law
under the supervision and according to the plans of the high-
way department., In the first seetion it is optional as to
whether the refunds shall be made in roads or in cash, while
under the last section there is no optiom and funds expended
under Section 8128 must be repaid in cash, It is therefore
the opinion of this department that if roades had been eon-
structed prior to the passage of the Centennial Road Law, whieh
is the name of the Act under which the highway department now
functions, and such roads were taken into the highway systenm
that it is optional with the political subdivision whereid the
roads lay whether they ghall be reimbursed in the form of
additional roads or in cash. However, if the roads were
actually constructed after the passage of the Centennial Road
Law, under the supervision and according to the plans of the
highway department, then the refund will be made in eash.

You do not state in your letter how the money of this
Distriet was raised, whether by a bond issue or whether as a
result of taxes in {he Road Distriet. If the money which was
expenddd on the roads which afterwards entered into the
highway system, was raised by taxation, then we believe that
the money refunded under either Section should into the
treasury of the distriet and eould be used for the purpose
of building additional roads, or it may be used under Section
8137 for the purchase of righte-of-way for state highways
within such distriet. If the refund is being made under See-
tion 8128 snd the money arose from taxation, we believe that
such funds should go into the treasury of the distriet and
may be used for the purposeof building roads in the distriet.

We find no authority in the law whigh would permit the
returning of this refunded money to the taxpayers, whether the
money was originally raised by general taxation for road
purposes in the district or whether it was the proceeds of a
bond issue floated by the distriet. However, if the money expended




¥r. W, Evans, -l Oetober 11, 1933,

on the roads which went into the highway systemwas the proceeds
of a bond issue for that purpose,we think 2 difficult situation
arises. Section 20 of Article X of the Constitution of Missouri
provides as follows:

"The moneys arising from any loan, debt or 1iability,
contracted by the State, or any county, city, towm or
other munieipal corporation, shall be anplied to the
purposes for which they were obtained, or to the re.
payment of such debt or liabllity, and not otherwise.®

Under the foregoing constitutional provision money raised
by a bond issue shall be expended for the purposes for which
the bonds were voted and for the repayment of the bonds and
not otherwise. If the money which went into the roads whieh
became a2 part of the highway system was raised by a bond
issue and such bond issue covering these roads has not been
paid off, then we believe that the 230,000,00 which is to be
refunded, if in cash, should go firet, to discharge the bonds
voted for by the Distriet which built the roads. If the bond
issue which buil}® the roads that went into the system has been
paid off, or if there is an excess after the retirement of
the unpaid bonde, then we believe that the balance remaining
becomes the property of the road district and may be used for
the purpose of building additional roads therein,

It is therefore our opinion that the law provides no
method by which the money refunded by the highway department
can be direetly returned to the taxpayers. f the refund is
made under Section 8127, the reimbursement may tzke the form
of additional roads or eash, according to the election of the
authorities of the district. 1If made under Section 8128, the
refund shall be in the form of eash, as there is no option
under that Section to refund in additional roade, Where cash
is refunded under Section 5127, it may be used for the purpose
of purchasing rights-of-way for state highways within the
dietrict, or it may be returned to the treasury of the distriet
to be used for the purpose of improving or constructing roads
in the district. If the refund is made under Section 8128,
the oash should go into the treasury of the distriet and may
be used for the purpose of building roads therein., In the
event, however, that the money which built the original roads
which went into the highway system came nipt from taxes but from
a bond issue for that purpose, then the refund, under Section
20 of Article X of the Constitution, must firet be applied to
retire the bonds outstanding which paid for the roads that
went into the highway system. If there are no such outetand-
ing bonds, then even though the money came from a bond issue,
ve believe it should be returned to the tressury of the distriet
agd used for the purpose of improving, repairing and building
other roads.

Very ¢ yonrt.

aFeao e S
APFROVED: Mshgmt itto
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