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Procedure in select ion ot County DenositRryr 
Liability of County Treasurer on off icial bond 
1n event no depository i s selected by Count7 
Court. 
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tton . John J.. . Yereole 
Pro "'cut1ng Attom~ 
aahington Count7 

Potosi, 1a ~our1 

o.ar :r . • raoler 

~ • have 7our 1-'t•r ot Septa:ater 9th, lt3a, with requeat 
tor an opinion, wh1ob letter •• are incorporattns i n o~r opinion. 

8 1 aa wr1t1ng 70u tbie l•tter at the requeet 
of .,- Pr1end W1laon 1 1 wbo 1a oountT 
t reaaurer ot cahJ. ton Count7. 

ach ad eYe'f bank 1n t h 1a ooun_,. baye 
rotuaed. to SiYe Mr . Bell the aeceaf'aJ-7 boD4 
required ot a co •llt7 depo•1tOP7• • Bell 
baa ude e't'eJ-7 poasible ettort to secure 
th1a bODd, 1n tact haa eYetl &ODe out a14e 
ot the co t"7 tn h la atte:pt to aeoure a 
bon4 atter tbe banka 1n thla oouat7 h 4 all 
retuaed. 

e w1m 70uzt advi ce a a to what 8hould ne.zt 
be done aD4 !ll the aeantlllle 4o 7ou cona1der 

• Bell and b ia bouua~ liable ln oaee of 
a bank fai lure. ould oerta1nlJ appreciate 
a repl7 tt JOUI' veey earl1eet conYenieuce. 

• Bell and I lntend to be in Jetteraon 01tJ 
i n the near future t o d1ecuas tbia and 
othor .. ttera with ~ou but would like your 
adYloe 1D the eant1ae.• 
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While JOU det n1te17 do not atat• in 70ur lette~. •• 
aaaume that ,-our count7 court baa co.-plied wi th all or the 
prov1alona ot the atat•te relat1Ye to the aeleotion ot the 
county de oa1tot? • that 1a. that tba ooUDt7 oow-t ha .. proceeded 
under the nrov1a1ona or s~ot10D 1218f R. s. 1 g, by adye?t1a1ns 
to~ bide tor the eount7 tunda and no b1da .. re rece1 vod by the 
count7 court from ~e b~lllg eorporat1 •• aaaoc 1at1ona • or 
indivi dual bankera 1n ~· oOUAtJ aDd all ot the banktng 1nat1-
t ut1ons 1n your eount7 haYe ta1le4 to proceed under . actions 1218•~ 
12185, 12186 and 12187 R. 8. 1919 , 1~ .abaitt1ng bids tor ~• 
coun tr fund • ancl 1n the gi•ll\a ot a bond or bond a tor the coun'J' 
depoa1tol'7• 

In cue tbe ooUiltJ oourt baa eoapl1ecl witb the atatutea 
and no b!da haTe been lnllnaltted, all •• provided 1n .. ect1ona 
12184, 12188, 12186 and 121~7. aupPa, then• 1D that ••ent. the 
county court ma7 go to e.ction 11180, R. s. lQIQ, tor the selec­
tion or tbe co t7 d oattor7, whioh aeot1oB 1a aa to1low~ a 

" t 'OTY OF OO'U'I"n 00 'J' IN CASE 1-0 BIDS • RE 
R c IVBD.--It tor any reaaon tbe bankima 
co~porat1one, aaaoc1at1o~• O? 1nd1Y1dual 
banker• 1n an7 co\D'l 7 aball tail or ntuae 
t o m1ba!t pPOpoaal!l "to aot •• coUDt~ de­
poa1t~1ea aa proy1de4 1n aeoti on 121 
t hen, and in tbllt caao, the county oo;;t 
a hall b&Ye power to d• oat t the tund • of 
t he count)' wltb an1 ODe or 110re of the 
bank1D(J co.-porat1ona, aaaoo1at1ona or 
1nd1Y14ual banlt·l'·a 1n the OOUfttJ OP 
adjo1n1D.g eouattea, 1D neb av• oP amounta, 
and tor auch period ot t ime, aa t~ oourt 
:u7 d"za ect.laable, at nob rate ot 1Dtere•'• 
not l e aa tbaD • ec1 one-hiLlt per centu•• 
•• •1 be agreed upon bJ tbe cour' and the 
bank.-r or banklD coneern reoe1Y1ng the 
depoettJ ea14 illtereat t o be ooJWpute4 upon 
t he 4a117 ba1anoea due tbe count,.. •• ~ro ­
v1de4 1n aeot1cm 1218&, al'l4 an7 beak or 
bank1Ds concern agroe tns to aocep' de-
poaita UDdeP tbe ~rovieiona ot thla aectioa 
shal l execute a bond 1rl MDaer and fora aa 
preaorSbeO 1n aect1on 11187, with all the 
coDdit1ona therein ment1oee4, the peD&lt7 
ot auoh bon4 or bo.nda to be .not 1eaa tban 
the total a.ount ot the eo1m'7 t\ada to 
be 4epoa1te4 w1Ul aaob bau or bektac 
COJlG8rlle• 
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• dut.y under the etatutea ot eelect1na the oountJ 
depoaitory devol••• on the eounty court an4 it ebould t1rat 
proceed UDder the t irat tour aeet i ona or Article I~, Cbapte~ 99• 
R. s. 1089, Yi z, 181S., 12186, 12186 and 12187, aupra, and then 
1t' ther e are no b lda aukltted b7 the bank a the oount7 cour' 
ahould then go to ct1on 12189, aupra, tor su14ance and under 
aald aection the oo . t7 court ahal l have ~er to depoait tbe 
tUDda ot the ooUDtJ wlth &DJ' one or •re ot the banking corpora,1ona. 
aaeoo1at1ona or tn41Y14ual bankePa ln tbe oount7 or a4jo1n1DI 
coun,Sea •to•, who are w1111D8 t o corsJ)l7 wlt:h this aect1on bJ pa7• 
tns the required tntereat, not lese t~an one and oae-halt pep 
cent, t o be co~te4 •pon dail7 balanoea, aD4 exeouttag a bond 
l n .anner end fora aa preaerlbed 1D Section 12187. 

Comins now to ~· qaoatlon aa to the 11ab111ty ot the 
count1 treasurer of 7our oount1 on h1a ott lelal bOnd, tn ••eDt , 
or a bank tatlve &D4 ooneequeDt loae of the ooaDt}- tuada i n the 
count7 depoa1tor7: 

Sect ion 11108 R. 8. 1 , proY14ea •• toll .. at 

In the oaae of Glaae •· S~rd, 5• s. w. (24) 726 1. o. 
'728, it ie sa14t 

•It 11 well aettle4 that a public ottioer 
ia an 1naw-er ot public tua4a wh1eh be 
baa lawtulll r eoe1Ye4. ual••• th• l esta­
lature bia P~•14e4 othe~t ... • 

Aa wae aa14 b7 the Supre.. ~'Out'' 1n Ule oaee ot Clt,. of 
Pa7et te •· ~11Ye7• 210 s. w. 1011, 1. o. 10111 

•• • • 'Pbe geePal rule, wh1ob 11 the ftle 
1n t bla atate, 11 U.t one of the ._,lea 
ot a public ottioer intrusted wf t h pub~ic 



.... 

rnoner 1• to k .. t> auch 1'\mda aatel7, al4 
tbnt dut)- arast be perr oraed a t the p~11 
or auch ott1oer. Thua, 111 er.teet. he ia 
all 1fteUI'er of p ublic tund.e lawfull7 Sa 
h1a poaaeaa10ft. ~ elton •· ~tate, 8~ Iad. 
SSl• !1 Am. P.eu. 197; Tho aaen v. Count7• 
63 Jleb. 7'17, 80 11. 11 . ~9. 17 L. n. A. SOS. 
He 1a therefore liable tor loaaea which 
occur eveQ without h1a f*ult. t~lton •• 
St a te, n~. Thie standard ot llal»111t,. 
1a bottomed OD publ ic pol1e.r. ~1yers1t~ 
C1t7 •• Schall, 875 o. 887, 206 S. • ISl. 

In tbe laat o ae o 1 tMt our Supreme f'Ol21"t,. 
speaking tbrougb Bloir. • J., applied tbia 
general rule to a c1t7 trea.urer. into whoa• 
hande the general tunda ot the e1t,. ha4 
pasaed, ttn41Dg ~t tbe •aror an4 alder ... 
hAd cS1Peote4 the ttDde . placed to the credit 
ot the cl• ~eaaurer 1n • MJ~tain t_nat oo.­
.?aD7, •h1ch later ta11o4. '!he treaaurer d1ed,. 
and t be autt wee 1nat1tuted ap1Det tbe ada!a1a• 
trator ot b1a eatate. ~ eatate ••• bel4 
liable UDder tbe gene7-al boa4, notw1th.tand1D& 
the tact that the tUDda ha4 b n eo 4..,oal'e4 
1.n the truat eo•panJ at the G1rec,1oA ot the 
board ot aldV!I-.• 

In the eaee ot 8.-.ag Ctt7 Special Roa4 DS.etr!ot •· JohnaoD1 
20 S . W • (24) 28 1. c • 14• 66 A. L. R • 1061• the 1UaiOu P1 Supre­
Court 1n th1e l eading eaae aaid.J 

•The rultQ& tn ~· U.l•era1t7 01'7 Caee wae 
udo 1n reoopltton of the rule f'ol~ed ta 
thta State, u d aenarall7 followed tlult tM 
l1UUlt7 ot U.. veafti'4P ot a publle eor­
porat1on tor- ita tunda ooaSq 1n\o bla b•cS• 
1a abaolut•• ~tate ex rel. •· P ... ll. 67 o. 
&96J 19 Am. Re-o. 6121 r-tate ex rel. •· oore 
74 )!o. fl.aJ fl Aa. Reo. saBt County or Meolt• 
leaburg •· Seal e a, 111 Va. 691. It s. B. lOst. 
L. a. •·• (W. s.) 286. The rule la one toUD4• 
ed upon oonel4erat1ons o~ ubl1o pollo7.• 

ID the oaae ot ~ ... rton Special floacl D1 c tr1ct v. Bank or 
.. erwn, &S s. w. Na. 1. e. 186• the Supreme Court atateds 

•tn aelectiDg a count7 4epoa1tor,r the atepa 
•7 b• all r~ar up to the execdlGD ~ a 



uon • . John A. Everaole 

bonJ by the depoe 1 tory and tben tt the b01l4 
g1veo doAa not aubetant1ally co~l7 w1'h the 
require •nte or the at. tut•• the depoa1toJ7 
s el ec t ed 1a not ~· l eeal depo•1tOP,T.• 

In tho caae of HuntaYtlle Trua.t Coap&nJ v. oel. 12 f . • 
(2d) 751, 1. e. 15•• t he Supreme Court aa1dt 

8 Aa heretotor. •tated, all count7 runda are 
required b)" law to b o 4epoe1te4 1n a eounq. 
depoe1tor7. The orf !eer e ot the eo~t.J 
charged with dutlea relattng to the depoa1t 
ot euch tanda tor eafe keeping are agent• 
ot 11a1ted po"ra, and aa aueh the, have no 
autbor!ty to depoa1t theae v~bl1o mone7e w!tb 
any other than a count,- depoa1torr. low a 
bank os- t Nat •oapan7 doea not beco-oe a count7 
depoaltOPJ ~•rel7 by be~ 4ee1Sftated •• aueb 
in a ordeP or the oount7 eourtJ 1t ~~n~at 
qual1t1 aa a depoa1tory b) s1v1n tbe aeourl'J 
ps-e.orit.eti 'by ... tlon 968&. Ir • therefor .. 
the truet oo•pan7 had not ao qual1tle4 on June. 
27 • 1927 • the ct.poe1t or the count)r tuacla with 
1t wae ~ .. tul1 and it, in receiving aueh 
t'lmda UDder eolo~t or being a OOUDt7 depoe1tor7, 
wrc.gfull7 obtained poueaa1on ot thea. The 
count7 ll01\qe ao obtained tb•r•upon bee-, 
in the h.ade ot the truet eom;anJ, a t~uet ~UD4 
b7 operation or law. Tb••• Iunde eDtered tnto,. 
beoa .. coa~agled •1~, and to tbet extent 
au,..ated; the tru•t oompany '• aareta • • a 
whole. Such aaaete ma7 ~eretope be 1•presee4 
with the truet to the extent ot the tuftda eo 
wron~ll7 obtained and co .. s.ng1ed w1 tb th•. • 

The pringf1el4 Court ot Appeala followed the ffimtev111e 
'rt-Uet Coarpan7 eaee in the oaee or Coneol14ated School 1str1ct 
•· G1t1zena r av1aga lank, 21 s. w. ( 24), 1. c . '188, and the runtn11l.e 
ca .. 1a ctted with ap-?oftl 1n tho oaae· or 'lblte, County '!?eaeut'er,. 
v. Greenl .. , 49 .... . • (24) 132. 

Alao, 1n the oa•• ot Boone Count7 " • OantleJ, Coma1se1oner,. 
51 s. w. (24J 66, 1. •· OS, tbe s~- Cour~ further aa141 

• A bank which ..._ sl•en a "nd that cloea not 
coapl7 wttb tbe pro.talone of Seo,10D 11187 
R. s. 1929, regardle•• ot the actl1on taken 
b7 the oount7 court with reap•t to 1t, ie 
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not a oounty depo• itat-y either 1n l aw or 1D 
tact. And upon the receipt or count7 t'\\Dda 
by euch a bank, UDder color or being a count7 
depoa1iar,r, a t~uet aa t o funda ao 4epoa1te4 
nr1ees 1n fav~ ot t ho oount7. Huntaville 
Truat Co., v . oel, 321 o . ~•s. 1. c. 757J 
12 s. • (24) 761. " 

In ~e c•~• ot State ex rel. CraYena, to Use or Conao11• 
date~ ~chool D1atrict No. 2. v. Thompaon , 22 4 • • (2d) 1. c. 198• 
the court made the tollow!nv state ent wh 1cb ia approp1ate to 
the queation be~• involyeda 

"It 1• pla1nt1rr •e poa1t1on, as retl rcted · 
i n t no t trat aaa 1b~nt of ~or, t ha t the 
recital 1n che aaid s1n tte, ' Bond ot D. w. 
Tho~paon aa treasurer a~prov d. Jone7 to be 
kept i n r arMera Trus t co •• • waa not autt1c1ent 
in law t o dealgnate a depoa1tory tor the 
mone7a ot the d1otr1ct an4 to authorise 
Thompson to place the aone,- there, becauee 
not 1n oon1'orm1 t7 with the proT1e1one ot 
aeoti ofta 9582-9586, J ev. ~t. 1~19, aovern• 
ing procedure in reanect to count~ tuDdaJ 
and t hat, when t h e power o~ All SDJ'ario~ 
bod1 to do a thing d ependa upo:n a coll41t1on 
precedent proecrib~d b7 statute. all the 
world &uat tak• notice ot that lt•ltat1oft 
ot ita power and authOrlt~, and 4ete7mine 
at their o.w.n pcr1.l whether or not the con­
dit i on hne been complied wi th an4 the 
authorlt7 grmte4; and that the act ot the 
board or educa~1on in d1recttng bi a1nute 
entPJ only th~t the tunde ot aa1d d1at.1ct 
be kept i n the Faraera' Trt;tet Coapaa7 ot 
·rant Cit711 wi thout t1rat advert1aing tor 

b1da, a.nd without requiring a bond or t h e 
depoa1tor7 eelocte4, waa vo1d and ot no 
et t ect, and not b1nd1n8 on the d1atr1etJ 
and. that it wa• tb.e dut7 ot the treae\U'er 
betoro depoa1t1ng the tuade with \he • aPmera• 
Tru•' OOJBpeD7 to ••• an4 know that aa.14 
depoa1tory had been properl7 an4 lesall7 
eel cte<l and Ma1pat ecl, and tbat a boneS of 
aaid tPUat oo-.pan7 bad been properl7 approv 
and t 1le4, an4 h1a ta1lure to 4o ao rendera 
ht. and h1a auret1ea llabla.• 
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I t will be aeen from the above cases that where the coun_, 
depoaitOPJ baa not been aeloctod tn tho manner dea~ated ~ the 
atatute and no deooaitory bond baa been given o.a required by tru. 
atatutes that the bank or truat co~pany dooa not beco~ a lawfUl 
county dePOsitory and, 1n that vent., under tho- decie1one the 
count:J treaaurer 1a liable undv h.ia otf1c.1al bond 1n caae ot 
a bank ta1lure an4 oonaequent loae to the eo~mty ot ita tunde. 

Je hopo that th i a tully ana••~• 7our queat1one., but ~o~ld 
there be an; further queation on tb1a .. tt r •• ahal l gladly g1Ye 
,-au our opinion. 

COV .. L B. BP..WI'!"t 
Asatatant Attorney-General. 

APPROVED: __ ~~n-.:a~~~-----
RoY lioK11i'iHICK 
t t t orue7-!leneral . 

CRB : EG 


