HABEAS CORPUS: Convicts may be taken from the penitentlary
under a writ of habeas corpus ad prosequendum

\/ and tried on another charge,
r/ !'. S ———————————— A
October 5, 1933 FILED
Honorable Mdelvin Englehart > e J
Prosecuting Attorney L

Fredericktown, Missouri
Dear Sir:

This DPepartment acknowledges receipt of your
letter of September 29, relating to certaln convicts
which you have mﬂno‘ in your coumnty at the present
time, Your letter is herewl th guoted:

"Please give me an immediate reply to
the following inquiry.

In the March Term of Cireult Court of
Medison County, Missourl, San Thomas,
Pete Grego, Angelo Strazso and Joe
doda, were charged with bank reobbery,
of the Somltg Bank of Fredericktown,
Ho., Hay 25, 1952 and entered pleas

of guilty. They were each sentenced
to ten years in the state penitentiary
and were incarcerated there as per the
sentence, These same men were returned
to Fredericktown, Mo., Sept. 23, 19033,
as witnesses for the state in the prose-
cution of their accomplice in the above
mentioned bank robbery. While on this
trial was in process of being tried,
the state has discovered that the four
men mentioned above comuitted another
robbery on the above mentioned date.
These four men are now in the cus

of the sheriff of Madison County,

will remain there until the quarantine
that is now in force at the state peni-
tentiary, is lifted Does the state
hnuthonthorzt;gowmmm

in the Circult Court of this county at
the present Sept., Term., when

were released to the sheriff of

county om Write of Habeas Corpus Ad
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Tostificandum as witnesses in the case

of State of ulssouri ve, Clarence O,5immons?
#111 1t be necessary for the prosecuting
attorney of this county to secure & pemmit
from the UYsarden of the State renitentiary to
try these men for that purpose at the present
torat

Flease advise me at once, and 1f Ly telephone
e e, T My
of ty regues by

of the Attorney Gsmersl of the State of dlse
souri, to hsolat counsel to the
Prosecuting Attorney in thls Case, I remain,"

The four convicts were bLrought to your coumnty under Jectiom

3618, Rovised Statutes Missourd 1920, sume beling as followss

- reon indioted or prosecuted for a
e offense shall bte entitled to sube
poanas and eompulsory processe for witnesses
in his behalfjand whenever any conviet, come
fined in the penitantiary, shall be cone
sidered an Iimportant witness in behalf of
the state, upon any eriminal prosecution
against any other conviot, by the ettorneye
general or prosscuting ettomey conducting
the same, 1t shall be the duty of the court,
or Jjudge thereof in vecation, in which the
prosecution 1s pending, to grent, upon the
af ridavit of such attorne oral or prose-
cuting attorney, & writ of habeas corpus, '
for the purpose of Wwringing such person bee
fore the proper court to testify upon such
prosecutiong such conviet may be examined,
and shall Le econsidered a competent witness
againet any fellow convict for any of fense
actually committed willst in prison, end
whilst the witness sha!l have been conf ined
in the penitentiary,”

Under Seetlon 1749 i, S. Mo. 1920, which l# ae followss

"A prisoner who shall be brought before any
court, publie body or of ficer, upon &« writ
of habeas corpus, to testifly, shall be re~
mended, after having testified, to the prie
son from which he was taken,"
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the convicte or prisoners are to be romanded to the penitentiary,
but state the conviots are remaining in your county Jjeil ae
valt the 1irting of the tine at the penitentiary, You
therefore still have the priscners or convicts within the jurlise
dietlon of Hedison Coumty,

In the case of State ex rel, 5illings, Prosecuting
Attorney ve Rudolph, Werden of State Penitent s 17 8, W, (2nad
sories) 938, wherein a eituation erose similar to the one {an
present which in our opinion 1is determinative of the gquestion.
This cere overrules & mumber of other cases and we are horewith

quoting the pertinent partss

"irter the declsion 1n State eox rel.ideininger
velirousr supre,ieininger was tried and
convieted whlle under bond pending on ap=
mlrmugu-:crgud t and sentence to
the fttont « State v, delninger (Mo,

fup.) 800 5,6,1007, There is no constitu=
tionul or statutory provislon prohiibiting the
triecl of e defendant during the time of hls ine
carceration in the penitentiar;,und the g

antes by the Constitution of a speedy t

makes no expeption of a defeniant so ine
cartorated, “eetion 22.,art.2, Conet, ir
doininzer could bo tried after ssntenoe and
while under bond, there 1s no reason shy the
defendant Stocks, cannot be tried after sone
tonce ard during the servies of time in the
penitentiary, On prineiple, there is no differe
enge, Those interested wih find th:is cone
cluzion sustained Ly all the camses clted and ree
viewsd in State ex rel.delninger v, treuer,
supra 504 Ho. loc.0lit.400-414,854 5, W, 8,

In the cases there reviewed, all the cowrts
hold that ¢ convict mey Lo taken by thae state
from the venitentisry and tried for en ofe
fenee committed prior to his incarceration,

To hold otherwlse would make of the penitene
tiary s shelter for criminels,

In Coomonwealth v, Ramunno, 219 Pa, 209
65 Ae10C.C1t.185, 14 Le R, he (HeSe) 209, 123
Ame e ”.’.m 12 Anne c“.m’ the m
Court of anyfnnu salds

'On the prisoner's other ccntention not

much ought to e sald, for nothing csn be sald
in support of it, At all times he was within
the commonwealthe Sy 1ts process he had

been com:zitted to one of 1its penal institue
tione for a violation of ome of its laws, It
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not only did not object to his belng brousht
nto the Jurisdietion of one of its courts
sngwer a more seflous charge than the one
upon which he had been com-itted, but

sckod, at the instance of a distriet attorney
representing 1t in hias dlstrict, that his body
should be produced, to Le subjected to punishe
ment upon & chayrge whiilch he was called to
answer, different and dlstinet from that for
which ho had formerly bLeen convieted, The
warden of the penitentiary hav him in
mWnﬂo»wﬂtimn to the commone
wvenlth®s ri ht to take him awey; and, under
the oircumstences, when he resched the jue
risdietion in which he was %o be tried for the
moat sericus offense inown to the law, 1t was
none of 1ts concorn how he got there, A prige
on 12 not & place of refuge for a criminml, It
is for his puntishment, to which he 1s involune
mn{ connitted, and the same power that
commits him whoen

him cen from 1t in
the interest of Justice he should be transe
ferred olsowhere to answer for his mi "

In Rigor v, State, 101 Wd, 4656, 471, 61 A,
681, loe,0it.634, the Supreme Court of larye
land selds

"The penitentiary 1s not & place of sanctue
ary, and sn inearcerated conviet ought not teo
enjoy an lmmunity from trial msrely bacause
he 1s undergo punishment on some earlier

Judgment of gullt,?

In Pongl v. 7esponden, 866 U, 8, 854, loc.clte
260, 48 8, Gt 309, 510, (66 Leod, GO7, B2 Ae
Lelg 579,) 1t le oalds

' Une accused of crime, of couree, cannot be

in two pleces at the szame time, fs ont! tled
to be present et every etage of the trial of
himself in each sdiction with full aope
portunity for ense' « eliting cases, 'If that
is sccorded him, he cannot gomplaint, The
fact that he may have eccamitted two orimes
glvee him no Lmsunity from prosecution of

elthor,"
in ve Btate, 11 Ga.dpp. loc.oit,40, 74
Selie » ties court salds
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‘%hen & conviot is» serving & penal sentence

he 12 in the custody of the state or its authore
1tiea,In s sense Lo 1p the property of the
astate; his labor belongs to the atate, Have
ing forfoited his right to freedom, he 1= come
pletely under the dominlon and contrel of

the state, with no rights save those wiilch

the law in 1t humenity may eaceord him, It
would indeed Le reomarkable 1f the state,
which has full power %o resach out and Lring
into ocourt cne of its citiszens whille in tho full
onjoyment of his llberty, could not find &
progeas by wideh ome of lu canvicts could

be brought into court for any purpose fop

whioh his presence could lawfully be ree
quired, #e have not the sliightest doubt of
the full and complste power of the cowts to
adopt appropriate mcasures teo obtaln & cone
viet's presence in any proper casa,'

Seing in the custody of the state, no constie
tutional or statutory right of the defendant,
Stocks, 1s violuted by the state changing 1te
place of custody from the ponitentiery to the
clireult court room of Dunklin county. ih
absent from the ponltentiery for triel, Le j» In
custody under the sentence, " -

It &5 also held in the osse supra, that the cirecult courts
have the power to lssue a habeas corpus ad prosequendum, the same
being the writ which would be nocessary in the instant ocase., The
court in passing upon the question sald:s

"iihile not ruling the question, some
obsorvations on the suthority of eirouit couwrts
to lssue writs of habeas corpus ad prosegusne
dum will not be amiss, If a eircult court o=
sued such a writ, no gquestion of confliecting
or territorial isdictlion would be invelved,
‘he writ 1& eguivaloant to & warrent for an
arrest, It should be axecuted as warrants are
executed. Sections 3000,3011, and 3014, R, &,
1919, Our courts have power to issue ell
wvarrents which may be in the exe
orcise of thelr respootive Jjurisdletions,
Section 8341, K, &, 1010,

In Ex parte lMarmmduke, 91 do. 828, loc.
eit. 851, 4 S, W, 01, 99 (60 Am, 250),
1t is saids
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'Independent of any such statute (Hev,it,
1919, sec.2341) ,courts, hav been created

- for the purpose of adniniste public Jjuse
tice, have, in consequence of thelr being
courts, the inherent right to efrectuate thelr
jurisdiction by all process necessary for that
purpose, ® « & The rule belng, that,
vhenever power of Jjurisdicotion ls conferred,
over nooessary to make of ther eoffectusl
is 1 Kent, Com, 463, end ocas, olt,!'

In re Sdwapd Taluot, & Ohlo Dec, 744, loc,
eit, 747, it 18 salds

'A court .oqu!nn Jurisdiction Ly 1ts owmn
process, If the process of the eourt Le oxee
cuted upon the person or thimg concerning
which the court ere to pronounce t,
jurisdiction 1e¢ esoquired, 7The writ drews the
person or thing within the power of the
courty the court, once having Ly 1ts process
acquired the right to thluuto Upon & pere
son or thing, 't has what 18 celled Jurhdlo-
tion, Thils power of Juriunotiﬂ. @ o 1s
the cLject of process,’

in Commonwealti ve hoss, 13 ‘u, Dist, R,

493, 1t is held ms.hmsmmm-
tiority to lssue such &« writ to cause a de=
fendant who 12 confined in the penitentiary
outside of the territorisl fsdiction of the
court 1o Lo brought velfore 1t for triel on an
indlctment for felony.

In Ex parte sdarmadulkte, suprae, the 5t.
mtoemmimn.msam
corpus ad testiflcandum, “hich was served
in Cole count on the warden of the penle
tentiary. suthority of that mt to
issue the wrlt was not questioned,"

le suggest, as you have the conviets now im your local
3-11 that if you desire, you could prooceed to file preliminary
inlnt- and hold prel hearings 1 the convictes remain
!n your county, and, 1f you so desire, jou could secure & writ
of habeas corpus ed prosequendum and proceed to have theo some
served on the warden and this would rorestall the convicts belng
returned to the penitentiary. You state that 1f they are to be
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tried in the present term of elreult court, trial must
be had irmmediately, otherwise It will be six months before
the probability of a trials Ve goet chat In the event

that ,ou are unable to olLtaln & trisl this tam of court that
the convicts be retwrned to the penitentl and later you
O&Mhnothunwuymmh: writ mant! oned
a Oy

Tours very tmuly,

OLILIVER W, NOLER
Avelstant Lttorney Gemeral,

AFPROVEDS

FOY RokITTRICK
Attorney Ueneral,

Ol LC




