COUNTY DEPOSITORY: Liability of Bank where no bond furnished
v as provided by law,
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lon., Melvin ‘nglehart
Prosecuting Attorney
Madison County
Fredericktown, Was-ouri

Dear Jir3

This office acknowliedges receipt of your letter of
.fruly aﬂhl 1933, in which you make the following recuest
or an opini

1 am writing you in regard to thooon-
struction to be given sections 13,1

12,185, 13,188, 12,187, 13,193, 5 195
13 1986, l'f.m give me your o,:inioa h:
*.gud to the following state of facts of
the interpretation of the above mentioned
seotions R. 3. of Missouri 1939, * ¢

The county court of this ccunty has con—-
tinued the seleotion of the depository of
the county funds in May of every odd yeax
since 1935, according to the dircetions of
the law hereinbefore mentioned. However,
at no timé sinces 1935 has a new btond been
given to secure the deposits of this county,
although the said Security Bank mentioned
above has been at all times the county
depository as requir.d by law, The re-
cords of the county court however show that
the svdld Security Bank has been seleoted
every odd year as required by law. The
county court on lay 6, 1831, made the
following oxder, '"The court makes an order
that the Security Bank is to take the
deposits of the eounty funds and pay 147
inter st on daily deposits.' No mention
is made in the record of requiring = bond
of the sald depository as required under
seotion 13,187 1. 8. of Missouri, 1929,
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The facts of this case will show that

Somn; Midoatl, lns hese Salilag & yars of
town, 830 L a po

the county t\m&l of this county and plaeing
them on deposit in the Bank of Fredericktown,
Fredericktowvn, Micssouri., lowever there is
nothing to show im the reoords of the Bank
of Fredericktowm, Fredericktown, Missouri,
that there was a deposit by the county
through the county treasurer., The records
do show that when deposits of this nature
wvere made they were recorded to the Security
Bank. There was an understanding between
the officli is of the said banks that the
deposits of the county would be t-ken care of
in that manner, 2o as to avold competition
and alpo to avodd paying a higher rate of
interest than 1l#5. The co court of

this county had kmovledge of transaetions
between the two banks,

Following their usual ocustom the Security
Jank of this county received all deposits

for the year 1933, but as was stated before,
no bond was given to secure sald deposits.
After receiving said deposita from the county,
the Jecurity Bank placed #13,300 on deposit
wvith the Bank of Fredericktown, Frederick-
town, Missouri.® * *The Bank ot Fredericktowm,
Fredericktown, Missouri, 1s now operating
under reastrictions of tﬂe 8t:. te Finance
Departuent, allod¥ing only 5. of all deposits
$0 be withdrawn dvery eix months. Under the
circunmstonces and the facts that I have tried
to relate to you, would the Security Bank of
Fredericktown, ssouri, be responsible for
all deposits of this county made to the said
Jecurity Bank, including $13,300 now onm deporit
in the ‘ank o!’ Fredericktown, Fredericktown,
Missouri?

1f the above stated cases arc correct, would
the depoasits of Madison County, Missouri, in
the Zecurity Bank of If‘:edﬂi.ok%own, Missouri
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become & trust fund by operation of

law? %hat asction would you advise as

a means of recovering for Hadison County
in this cunse?

Seotion 13187 R. 3. Mo. 1839, provides as followss

fgithin ten daqs after the aelection of
depositaries shall be the duty of each
suocessiul hidder to cmta a bond
blie to the gounty oved by
county court and hled in office of
the clerk thercof, with not less than five
solvent cureties, vho shall own unonoum-
hered real astato in this state of as
great value as the amount of said
or with o surety or trust eompany suthorized
by the luws of this state to execute bonds
as surety: Provided, that the court may
agoept in lieu of real estate as security
bonds of the United States or of the state
of Mjesouri, which said bonds shall be
deposited as the court way direct; the
g:m.lty of each depositary's bond to

not less than such proportion of the
total annual revenue of said county for
the years for which auch bond is given
as sun of the part or parts of the
funds awarded to such bdidder selected
rospectively Bears to the whole numbex
of sadd parts the amount of the bond to
be fized by the court, amd said bond
shall be conditiomed for the faithful pere
fornanoe of sl. the dutics and obligations
devoiving by law upon sald depositary and
for the paysent upon presentation of all
checks drawn upon saild depositary by the
proper offiecrs of sald county or any
tomship whenever any funds shall be in
said depositary, -nd that all intevest
will be pald mmtly apd that all sald
funds shall be faithfully kept and agcounted
for according to lawj and for a breach of
sald bond the eounty or any school distriet
or towaship of said county or aany person
injured may r:zintain an setion in the nane
of the county, to the use of the complainant,®
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iUnder the facta aa set out in your letter, at no
time since 1935 has a new bond been given to secure the deposits
of Madisun County held in the Security Bank, There is no doubt
but that a deposit of publiec funds without requiring the bomd
presceribed by statute 42 in violation of law; and deposits
made by officicls with a depositary that has failed to execute
a bond a8 the law requires, oreates :nd constitutcs the monies
g0 deposited,a trust fund for which a preference will be allowed,

The Missouri Supreme Court has held that a bank does
not become a depository merely by deisgnation as such but must
qualify by giving security., Consolidated School Distriet v,
citis-n's davinge Bank, 31 8. W. (2nd) 781.

In the case of Muntsville Trust Company v. Hoel, 13
8. ¥, (2nd) 751, the Court held:

#e = »As her:tofore stated

funds are roquired by law Ry s deposi ted

in a county depository. The officers of

the county charged with duties relating

t0 the deposit of such funds for safe

kum are agents of limited powers, =nd
ve no suthority to deposit

these publlo moneys with any other

a oounty m;;orﬂ

ccmpany .
1927, the daposit of the county funds
-ﬁh i1t’ wns wmlawfulj and 1%, in -ecel such

or being a mty depository
mngtullr ob“ilaﬂod poaseasion of them. ’

Benmg el X LTI,

!W‘E; operation of Llaw, 580
m—e‘nﬁ“—oﬂ n —oomingled with,
and to that utont augmented, the trust
company's agssets as 4 whole. Buch assets
may therefore be impressed with the trust to
the extent of the funds so wrongfully obtain-
ed and commingled with th-. Bec Harrison

v. Sedth, 83 Mo. 310, 83 Am, Rep. 571;
Midiand Nat. Bank v. m’ twell, 148 Mo,
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358, ms, 3. 7. w,nu. o
‘!.Po . . m..i.

5 L
8% aa& g Rag X
of nro & Tater Com'rs v. W lklnaon,

119 Mich. 855, 78 N.W, 883, 44 L.R.A,

493; Chexrry v. Territory, ‘17 Okl.

31, 89 r, 192, 8 L.R.. Ao (u.a.) 1254,
See za:.lagi h% Ve LExsch Bank, 300
IO"Q», 1 s R. W, m““

v. Poster, § Wyo. 199, &Bng' 936,

L.R.A, 238, 350, 63 Am. 0%, Rep. -

In the case of Fidelity & Deposit Company of Maryland
v. Peoples Bank, 44 red. (2nd) 19, the Court held:

s * *In the instance where the banks
received from the county treasurer
county funde and placed them on deposit
when they were not egal county depoci-
tories, they becanme trustecs ex malefieclo.
Merchants' Nat. Bagk v. School Dist,.
(o.c.a.i 94 ¥. 705; Bd, of Comms'Ts V.
C.C.A) 157 F. 45, 15 L.R.A.(N.3.)
11103 U.3.7. & G. Co. v. Union Bk. &.
™. Co. (C.C.A) 238 F. 448} American
M. Oﬂ. '. J&ﬁkﬂl (O.G.L) M r. (M£
o T8 Yo, Srkst)s dampton v 3 zmere'
Pe ad slUe e Ve Iruers
2. s 330 m.Lpg 681 8. W. 748,
gl Ko g o 1iavility could
be relieved only be restoring funds
to the county. The banks in bmgz'
trustees ex maleficio lost their
$o presume that the county treasurer in
withdrawing the funds would meke proper
dt altion thereof. Perry on Trusts

) vol. 1. 245 Omtf;los:?t &
100 7. 928, 66 L Ra Ae %ﬁ: U.5. F. & G.

Co. v. Peovle's Bank, 127 Tean. 730,

157 8. V. 414; Glugow v. lioholla
1'34‘;931:. 2681, 214 p. 165, 168, 36 A. lse
R. -

In the case of Glasgow v. Nicholls, supra,
the court said:
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A trustee de son tort Jdoes not escape
1iability to his cestul que trust by
showing that he has disposed of the
property, the subject of the trust.

It may be that such diaposition has
placed the proverty in the hands of a
bona fide purchaser for value, without
notice, and ths ceatul connot impress

the trust upon the property in the hands
of the ultimate holder of 1% but, at
the same time, the truztee de son tort

is personally liable for the value of

the property of the ceastul which he hag
had in his go session, for he has convert-
ed the trust property, and al the
cestul may not be able to follow

specific property and impress a trust
upon 1t, he iz nevertheless entitled to

a Judgment against the wrongdoing trustee,®

Therefore, in view of the cases eited avove there is no
doubt but that the Securdity Bank of Fredericktown, holds the
funds deposited in it Nadison County, as trustee for Madison
County. As to the 313 s deposited in the Bank of Frederick-
town, there 18 mo 14ability on the pert of the baak of Frederick-
towa to Madison County. Security Bank of Predericktown is
absolutely responsible for this deposit. From the facts as
gtated in your letier it 1s apparent that there was an eenent
between the bank of Fredericktown and the Security Bank
supress the bidding for coumty funds and this was kmown to the
county court. This would secem to makc the Dank of rredericktown
an undisclosed prineipal and subject that bank to 1iability to
Madison County. However, the county court has no mtority to
apportion the county f-ﬁa among two or more banks and ther fore
two or more banks cannot jointly submit 2 bid nor can one bank
be the undisclozed principal of another presenting a bid. The
Bank selected as the depositary, in this instance the Security
pank, and i1ts sureties are alone nrlblo for a faillure to
asccountyfor the fumds deposited by county.

In the case of Jlenry County v. Clitizens sank of "indser,
3208 'io. 209, the Court held:

rs
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"There can be no undisclosed prinecipal
among the bldders for the county fumnds,
The law requires the names of al' bidding
banks, together with the bid of each, %o
be entered upon the records of the court,
and that one to ve seleoted which ig the
higheet bidder., And if, by reason of an
agrecment among all the banks of the county
one of them was to be and was the highest
bidder, and that agreement further provided
that 15 would turn over to the defendant a
designated portion of the ecounty's moneys
deposited with it, and that eenent vag
carried cut, defendant w2s not an undie-
closed prineipal in the agreement enttred
into between the county and the bank ao-
cepted as depositary. There can be no
sueh thiag as a joint bid of two or more
banks for the county funds; consequently,
defendant waa neither a disclosed nor amn
undisclozsed principal to the county's
agrecuent,.” * *°

The Court in the cagse of Henry County v. Citizen's
sank supra, at page 333 sald:

*s = sipon the execution, scceptance and
approval of the bond of Salmon & Sa.mon
as the depositary of the funds of Henry
county, y vere entitled to the pos-
session of sueh funds, and they and their
sureties became responsible to the county

court for any fallure to properly account
for such funds; there is absolutely
no authority by which Galmom & Salmon and
the re

spondent Dy any arrangement or
eement, could in any way vary the terms
of the contragt with the county court or
render any person other than those eubraced
and disclosed in the contract liable for
any breach of 1t.* = *»

The holdings of the oourt in the case of Henry County
v. Citizens Bank supra, simply mean, insofar as the faots im
this case are concermed, that there is no gontragtual relation
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between Madison County and the Bank of Fredericktown regnrdless
of the agreement Detween the two banks and the knowledge of
the county court with respeet to these trans otioms. As the
court in the case of County v. Citizens Bank supra ex-
pressly states at page :

#s = 3¢ do mot mcan to be understood

as holding that if funds of a county
edither legitimateLy or by some m-!\n
agreenent, find their way into some
other banking institution, the county
court ould not be authorlud to pursue
such fund and recover it, but we do

nmean to say that such recovery cannot

be sought om the ground that such banking
institution h such deposit is an
undiselosed principal, or that an aotiom
can be maintained at all uwpon the contract
provided for the statute unless the
prinoipal 1s in disclosed.* * **

Seotion 12188 R. 8. Mo. 1929 provides:
*fhe county treasurer shall not be Tre-

sponsible for any loss of the co
funds through the negligence or fallure

If the bond accepted by the county court does not fully

comply with the statutory » ations, the treasurer is liable
on hie own bond for the county money.

In the case of Bragy City Specia. foad NMetriet v,

Johnson, 20 3. W. (Sup. Ct. Mo) (2nd) 23, the Court said:

"It could not be made the duty of the
treasurer to deposit the funds of the
distriet in the depositary selcoted by
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the board unless the board had the
legal authority tc select suoh depository

S B 10 SR s

A depositor makes out a prime facie case when he shows
that a deposit has been made and a denand and refusal of the
money deposited. The omus is then upon the depositary to ez~
onerate himself from the Liability which attaghed when he assumed
the custody of the money. Wiser v. Chesley, 53 lo. 547. Thompson
v. St.Louis 2 Zan Francisoo Rallway Company, 59 Mo. A, 37.

Therefore, in vle' of the foregoing, it is the opinion
of this dopmn‘ that (1) the Scourity Bank of Fredericktown,
Fredericktown, Missouri, iz responsible for al! deposits of
Madison County m~de to said Seocurity Bank, inecluding 313,300 now
on deposit ia the Bank of Frederiocktown, (3) That the deposit
of Madison County, Missouri, in the Security Bank of Frederic
Fredericktown, Missouri, constitutes & trust fund by operation of
law, (3) That if the ‘onduupt.dw the county court does
not fully comply with the statutory regulations, the county
treasurer is iiable onm his own bond for the county money. (4)
That while the ordinary relationship between the and

with respect to funds deposited under th: statute is that of
debtor and ereditor, the facts as presented here constitute the
Security BSank of Fredericktown, Fredericktown, Missouri

trustee for Nadison County, and Madison County may sue tfn
Jeourity Bank of Frederi for the recover: of this

and may subject all the assets of sald bank to She ropnyment

of this trust fund.

Yours very truly,

JOHN W, HOFFMAN, JR.,
Assistaont Attomy Oe-naral.
APPROVED:

\ttormey Gemeral.
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