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Tbio otfloe c.ctnowledges r e,-e1pt of you;r letter or 
July 24tbr 1933, ln hi you e the follo~1 re est 
for om oplnion: 

tt I m.t vrl t1 you tn rc nrd to tho oon­
et ot1on to bo giYen acot1ons 12, 184, 
12, 185, 12, 186, 12, 187, 12. 10a, 1a, 1e3, 
13, 196. Pleaae gtve a your o 1n1on in 
r eg d to the follo 1 state of t ta of 
the 1nterpr et at1on of tho nbow ont1oucd 
seot1ons n. • of 1G&ourl 19~9. • • • 

!be county court of th1a county has con­
tinued tho sc1Got1on of the depository of 
the county tun a tn 1 ot ov,.ry odd y · 
stnoe 19a5, aooordt to tho diruottons of 
tba l hCJ'e1nbetore ent1oned. lJo ncr. 
nt no t1t a1noo 1935 has a new b:> boen 
nt v n to aecu. a tb depost ts ot this cow1t1, 
n1 tho ~h ~h- .. id s eour1 ty mtmt toned 
above haG en u.t aJ.l t t s tho county 
depos1to.ry a.o requ1r b y lav. The r .. 
cords ot t ho coWltJ court bo oTer ho t t 
th so1d cour1~7 B nk h s en •elected 
ovfJ r y odd r eo: o.s roqu1red by law. The 
count1 oourt on Uny o, 1931, ~o the 
followt· OJtdez • • 'l'ho court eo on orc!cr 
tb~t be Soourity aant 1s to take the 
deposita of the county ft.Ulda p y lt . 
inter st on dti.UJ depoai ts. • Uo nttoD 
to o in tha r cord ot :re 1r1n bond 
of th d depoa1 tory as :re .rod undO% 
aect1on l i3 , l87 R. a. of 1 cou:r1, 1929. 



Bon. Melrtn .iuly 31., 1933 

Tho facta of t b1D o o tU ohov tM t 
atnoe 1926 the ouztty Dank of Fredcr1ck-
tovn, e sourt, b3.a b en ta.ktng a i> n of 
the county fun of this ootmtJ d pl· lDg 
tll on depoet t 1n t ho D Dk of J?:redutekto\1!1. 
Freder1oktoun, U1 c .o~t . 1lo oTel' 'here 1a 
noth1nn to sbo in tht) z e ex>rds of the Bank 
of Fr edertckto-m, red tckto\111, 1s urt , 
t h a t there vas c. deposit by the countJ 
tbrout;h the county treasurer. The : ooorda 
do allow th t when epoa1 tG of this n e 
were e they ero :recorded to th curt tJ 
Bank. 'J.'hera no an und :r'ltnndi be ... n 
tllo offtct l .l of th3 a 1d brmka thnt the 
dopost t a of t h countJ would b t ken cue of 
1n 'tht:..t tll!l.nner, JO aa to :voi d co .. t1t1on 
t!.nd aJ.oo to avoi d p· yt a hl or r te of 
1nte:reet than 1 • The oountJ court of 
th1 co ty had lmol.llOd! e of the t r a tiona 
l.,etween the two banta. 

Following thtslr u .rut11 oustom the SC u-117 
Sank of thi cuunty r coctYod 1 deposi ta 
tor the yoaz 1932, but as waa at ated before, 
no bond was aiv to aecuze • d depoclta. 
After r ece1v1nr, aat d d~poatt frQm tho oount7, 
tho ourlty ~ pl od 3, 300 on deposit 
v i tb the Bank of ~ er1okto'iftl, edertok-
town, Ylooouzl . • • •Tbe D:Jnlt of Fredor1ckto , 
Fr er lcktown, saourl, l e now ope~attug 
under r trtotioas of the t te J'1U(.W.a.vv 

p tn.cnt, l otiDg onlJ 1 of oJ.l deponl ts 
t o bo vi t hd.rn.vn vezy alx contba. tJnc! r the 
otrcumattncca d tho f t to that 1 have t r ied 
to zela te t o you. would the Secur1 tJ nk of 
Fre dcr1oktovn, J:1 GOUl'1, be r opons1bl e f ez 
all do o1 ts uf th1a county m de t o th... ...14 

oour1ty Hank, 1nolud1 13, now on deponlt 
1n t ho of Fr der1okto~. uder1cktov.n, 

1 AG ur1t 

If tho above s t at ed c o.oes n o corroot, oould 
t he depoaita ot Had1eon County, M1osour1. ln 
the cOUZ'1 tJ unk of Fredorioktown, I'-1 J u:t1 



July 21,1933 

boooae n ~ruot. fUDtl by opeJ'atton of 
l t tl t action would JOU advtae na 
a a.no of .reoovoring tor Madison County 
11l t bi a ca ae? 

Beotion 13107 n. a. 1!0. l93l'f,. prov1dea ae foll owrn 

"\:1 thin ten days aft or the ; el eotion of 
de;>Oe1tar1esi it "~hall bo the 4ut7 ot each 
suooesstul b dde:r to exeouto boad paya-
bl e to th county~ to be approYed b7 the 
oountr oovt aad flle4 in the otf 1oe of 
the cl u.t thercot, wt <U1 not lose tban fl'" 
solvent ouretlca, who ehftll own unenoum­
lJezed :real oGt te 1n this at nte of as 
grea' -.aJ. uo an the atJOunt ot aatd bond, 
oz wlth t; ety o~ 'U\lat oo~ authorized. 
by tho lmra of tb1s at t& to execute bonda 
o.a aurct)'J P.rov1d.ed-. that the oourt m&.J 
aooept in l tcu of :reel ost t o aa oaou.HtJ 
boncls ot the Oh1 ted St atea o:r at the state 
of JQ.s souztl. vh1oh atl.ld bonds shall be 
depoel tod as tho ootd't may dlr ot i the 
peDt'll ty of 030h cloposl tn:tY• a bond to 
be not lese tbon suoh ~opo~>t'lon of tbe 
tot::ll ennual. :ruv ... nue of Btdd ooun;r f~ 
the reu for ahtoh such boD4 l s Ytm 
na the sue ot tho put cr p t s o the 
funue a.*<lad to suoh b1Mer selected 
roapcot1vel7 bears to the wbole numbc 
of sai d parts the unt of ~G bond ~ 
be f'1xed b)" th eo\a' 

4 

so.id bond 
ebnll be conditioned }o~ tb~ faithfUl per­
to-:ra.lWlOe ot all tho dut1es ana. obl 1gatlona 
dovol vlng b y law tQOn said. depon1 tal'7 and 
tor the p 7~t upon p%eeen~· tton of all 
oho0k9 drawn upon 861d depo lt ry bJ the 
)rope!' offlccr ·l ot said county or anr 
to ahip wheneTu OAJ 'f a hall be in 
oo.ld 4epoe1tr=zJ. 1 Dd tha.t ell 1ntel' et 
• 111 be pa l d ooptly, "! tll"l.t al l ua1d 
fundD sbal.l b t a1 tht'ully kopt o. a.ooounted 
for aooo .. ~dtng to law; and fo:r a b:reaoh of 
sa.S.d bond t oounty or nnr nohool di atziot 
or 'townahtp of sa1d oounty ozo any poroon 
1njUI"'ed m:1y , .~ tntain an aotioa 1n tho name 
ot the county, to the use of the oompln1n~nt. tt 



Hon. .lrtn ehart . JUl., 21 , 1933 

unuer the facta aG e t out 1D you:r letteJ', at no 
a1noo 1925 ba8 a now bo b en v to ecur<' tbo depootts 

of san CoWltY bald 1n tb Secu:r1 ty • Ther e 1s no doubt 
but that a 4epos1 t of public ! tmds without requ1r1Dg the boD4 
presc%1bed by at tute 1a tn viol t 1on of l i d depo 1ta 
made by off1o1 a wt~h a d poet~ y that bas f ai led to execute 

'bonc1 a the lmt requ1J"ee, orec.tes rnd o no'ti tutca tbo m:ln1es 
co depoolted.a •rust fund for bleb ~ pref %encQ will be 3llowe4. 

The 1 oaoun up:rcma court has held th t a bank doea 
not beoome dcpos1 torr uorely by delagn .. t~on as w oh but muat 
qual1fJ b7 g1vi~) security. Oonsol1datod o ool D1ot:r1ot v. 
Oittzen•e Oa~ e Dank, Dl s. • ( and) 791. 

• fl . ( 
In tb c ae of t sville T~u t Comp y v. Rool , 12 

cl) 751 , tha court holds 



non . l!ol vin l cb..tut. 

350, 305, 49 w • • 994, ? l • 3t . 
p . 608; P ·.e County v. ae, 130 

Io , 396, l OG • • 744, 5 J •• n. A. 
( tt. s. ) oao, a Ann. aas. 114; 4 

Jul y 31, 1.933 

o1 n.r~ & ater eom•rs v. 1lk1nson, 
119 Mich. 655. 79 K. I . 893, 44 L. R. A. 

3; Che%%y v. T$r~1tory, 17 Okl. 
331, 89 P. 192, 8 L. • ( • • ) 1254. 
Bee aJ.. ao:. Leach v . Eltchang , 2QO 
Iowa, 195, 203 D. • SlA~t St Rte 
v. a t er 5 Wyo . 199, ~ P. 936, 29 
L. • • , 250, 63 • Bt . cp. 47. 8 

• •• 

In the onse ot ide 1ty & ~ s i t ao 1 of 
v. Peoples Bank, 44 ed . ( n~) 19 , the COUJ't held : 

•• • •In •he 1nsta.nco bel"~ tho b-"~Jllta 
reoet ved fro ... bo county t roaauru 
c ounty funds J pl ced them on d epo lt 
who they w .r not al oountr depo sl­
to~1ea. t hey became truate o ex malef1o1o. 

erchanta • 1t t . Bark v . School at. 
(o. c. A. ) 94 F. ?05; o~ eo 'rB v • 
. t~nwn (C. C. A) 157 • ~ , 15 ~. A. ( . s. ) 
11101 u •• F. a. Co. v. Union •• &. 

• co. (c. c.A) aaa • 448 i Am~tcaa 
ur. co. v. J okaon (o. c •• ) 24 F. (ad ) 

708• ftiiBD • · t e o~ Sou' o , 29 
P. t ad) 116 (C. C. A. S); OomptoD v. rm rs• 
T:r. ao. • 220 . A p . 1001 . 379 a. . 740. 
Aa such t heir aboolute liab111 t y ooul4 
bo rell ovoo onlr be r enor t tuDda 
to the oouoty. Tho banks 1n beoo ng 
trustees ox malef1c1o l ost their right 
t o presume that tho county t roa.aurer 1D 
1thdr WJ1 the funds would make pro )• 

a1apos1t1on thereof. Perry on truat a 
(7th Ed. ) vol . 1.., 245' Oenu&l. ,.,took A 
Grain c o 'Y. u!.lrage:r (C. c. ) 
109 " · 9 , 6G L. R. A. 976; U. B. • A a. 
no. •· Peoplo' • l a7 ronn. ?ao, 
157 s. u. 414i Gl asgow • · Blo ol lo, 
lti4 ·ah . 291 , 314 p . l GJ, 169, 35 A. 1,. 
n. 419 . 

In tho caae of Gl 
the court s d: 

• v. rt1oholls, supra, 



lion. ttel Tin eruut. Jul. y 21 , 1933 

A trustee de eon tor~ oe3 not eocapo 
11abi l 1tJ t o his cos 1 Me tTust bJ 
Ghowlntt t hat he h 'lB disposed of the 
proper'tJ • -.bo subj eot o£ tho truat. 
It 1 be t euob di!l~l0a1 t1on bn.e 
pl . eed. the ~oo~ty 1n the ru ds ot a 
bo tide pu:roh· s r for value~ wl tl'i'.out 
uottce, ri the c a 1 cannot 1~ress 
the t zu t upoa the property 1n the banda 
of the ul t 1ra te holde:r of 1 t ; but, at 
tho &Me t1m~, ~· tru· .. t ao de son tort 
1a pezos on l y 11 ble f or the value o~ 
the property ot th oestu1 b1oh be h 
~\ad 1n hie po sea ion~ tor he hao oonvert-
ed the trus t property • til tho b the 
cestui J DOt be able to follow the 
spoo1f1o pro ezty impress a trust 
upon l t , he 1 - nevel'tbeleas entitled 'to 
a judgetent 3gainst ths wro 1 truot ec . " 

1'be.:efore, 1n view of the ca.o • oi ted a'bove there t a DO 
doubt but tbnt tho recun t7 Dank of Fred.or1oktovn, bold B the 
fWldtt 4epoa1 ted in 1 t b7 lil J1son Oounty, o..s trustee tor !~1 son 
CoWltJ. As to the 13 300, de nited in tho Bank of F'rederlck­
to1m, t he% t o DO l J.abl l t ty on tho put of the bank of P':reder1ct-
toml to Jla41con County. The 00\11"'1 ty of Frcd.cr1oktown 1• 
absolu~oly responsible fo~ this deposit. From the t cte aa 
e t a ted in Jour let ter 1 t 1s apparent that there waa a.n ~eemant 
between tho bank ot Frederickto o.nd t he curlty Br:.nk to 
supreao 'Ule b1 dl tor county funds and th1B a.e kDown to the 
county oout-t. Tbl• ould. eeea to maku the lk of edertottovn 
an undisclosed ... 1no1~ · d subjoot that b. nt to 11abil lt7 to 
Y· 1aon Oolmty. Ho vor. the oountJ court lu!.s no utt orttJ to 
apportion tho oountv flJDda aD:)DfJ two or eo~• b B th ~<:foze 
""" or re b3Uks cannot Jointly aubmi t a b1c1 nor 03D one b{'.nt 
be the und13oloacd pr:\notpal ot .otbu presenting a. b1d . !he 
1iaok aolooted as the de o1t:ry, ln tbi s 1notonoe t he aecurtt7 

, aD4 tts sureties are olono rcspona1ble tor a failure to 
aocouatytor the tuDda depos ited bJ ~o ooun~y. 

In the o • of Henry CountJ v. C1t1zeno 
ace o. 209, th court beldt 

of lY1ndsor, 



Hon. lv1n -1-

"There can be uudtsolo ed pz1no1pal 
acxnag tho biddcr n f or tho co'l.Ultl' f\mda. 
1U0 law l'e.;ulrea tho n:lmeS of al t b 1dd1 
bank t tor, ... ther w1 t b the b i d of each, to 
be ' ored upon the reoorde of the OOU%t, 
and t t ono to bo eolr>ctod wbtoh i s the 
bigheet b1dd r . And it, by l'e son of 
ag.ro ta t cno all the banlta of tbe ooun'tJ' 
o ot thoa was t o bo :md was th h1ghost 
b l ddar, and that ~l'eement tuzthol' prov14o4 
tb· t 1 t ould turn o-.ez to the ef en t a 
designat ed pcn-t1on of t county' e 1DODOJ8 
deposited wttb 1t, d t 88% e t wa. 
c.ar:rtec:t out,. dofen4~t " a not an unc11s-
olosed pr1no1 ~ ln t h ecmcnt ttred 
t..nto bo1 e the county tho b:mk ao-
oeptod u d posltary. There can be DO 
cu.ob tb1 ae a jolDt bid of two or more 

a for t ho county funda; conse tly, 
defendant was nel thew a di sclosed nor 
und1eolo aed r1nc1pal to the oounty•a 
~ecmen\. • * •• 

7he Court 1n tho c e of Jlenry County • · Citizen• • 
Rank aupra , at ag 332 a dl 

•• • •UpOn tb ... execut ion, Jopt oe aDd 
ppzo-.al of t bo of al n & ~ n 

as th uepoa1t y of the fun4a of aenrr 
countr, ~eJ vere entl ~led t o th poe-
sea at on of oh tiJDda, they and th•tr 
suret1ea beo zosponsible to the oountJ 
ootat tor 1 fa1luro to Jl1"0PG%1J' aooount 
to:r such f a; o.nd, t bo1·o 1 B absolutely 
oo eutboX"t.ty by whloh Bal. D A Balmon aDd 
the r es ent by any arr e cmt ~ 
ag%eGJDent. could ln any way 'n.l"Y th tcl'm8 
ot tho oontncn •1 tb the oount:r court oa-
relldez any peX"son ot her than thos e braced 

4 d 1aol o aed 1n the oontraot l i able f~ 
y bre oh of tt. • • •• 

The holcl1 s of tho ootat tn thu oo.se ot Henry CoWltJ 
Y . 01 t 1zens Bank '.lupza, e11'!lplJ m • 1n ofar a.a th t t o ta 
thle case are CODO m <1, that there 18 DO contrac)uaJ. relnt10il 



Bon. Kelvin lenan. 

between Jlad1son 0\lUD~J the Bank ot F.rederloktown :reg:iZdleaa 
of tbG ag%ee nt bet een tb two bmlka the kno l edge of 
tl:ae oountJ oou:rt • 1 t h r e 40 ot to tbcae u ; ot1ou. As tbe 
court 1n tb oaso of Henry Count7 v. 01 t t zona Bank supra ex­
pr eaalJ states at page ~ z 

•• • • e do not a .on to be understood 
aa b :>ldiug ~h9.'& 1f t • of a county t. _ 
e1 tber 1GQ1 t1 tel y or by ao unlmmu 
~ce t fl th~tr • 1 tnto some 
other banltQa 1nat1tut1vn1 tbo countJ 
court ould not be autnortzed to pur ue 
such fund a reco~er 1 t , but we do 
mean to any t t ouoh rccoveey cannot 
be ao bt on the pound tb t auob banking 
ln9"1 tut1on h .1'1~ ob depo 1 t 1a aD 
UD41 oloacd 1no1pal , or that an oat1oa 
c be ma.tnt ned at all upon tho c ntr t 
provided fo:r bJ tb3 atatuto unl es s the 
prtno1pal l e therein d1 olO$C4. • • •" 

aeot1on 13199 • a. • 1939 provtdeaz 

l f th boM ooeptcd bJ tho countr couzt oes DOt tull7 
c"mpl J • 1 tb tb at wto.l'J regulations, tbe t r easur ~' te 11 ~· 
on hi e o;:n bo tor tho county money. 

I a the case of Brtl66 01 ty Specia l .oa.cl a tz1ct -.. 
Johnson, 20 ~. • ( Sup. Ct. ) (2nd) 33, ~e Court sa1d a 

.. It could not be a ade the dutJ of the 
u aaure:r to depoct 't th funds of the 
d1et~1ot in the de,o~1t y ecl eoted by 



Hon. Kol v1n :n~•le t. -9-

depoai t or a.kes out pri t c1c case when he ehow• 
t b at a depo tt baa been made and a d an4 refusal of the 

ney dcpoat t d. e onus 1 o th u n th depos1 tarJ to •• 
on r ate hiuel f tr•l n the l lab111 ty which atte.obod when be &acumod 
the custody of the money. 1ser v. Ohealey, 53 Uo . 647. Thompson 
v. at . 'ie tl ~an ancicoo U ay Co · y , 59 uo . • 37. 

Therefore 1n •lew of the for tng, 1~ is t he op1n1vn 
of th1o depaztmenl t t (1 ) th Security :mk of F:rede%1ckte~wn, 
Frodez i oktown, aso\11"1 1 1o reopona1ble fol' al l depoet t e of 

Qdiaon County m de to sai d eour1ty 83nk1 1noludtng 131 300 now 
on doposlt tn the ank of eder1oktown. (3) Tbat the deposit 
of ad1son COunty, H1 ssour1, in tho eour1ty of Fredericktown, 
Fredericktown, U1ssour1, oonat1t utea a truat tund by opcr tion of 
lu. {3) 'that 1f the bond aooepted b1 tbe county court <!oee 
not f W.lJ co 'OlY wt tb 'thG s tutory l'egula t t one, th countJ 
treasurer t. e 11 a.e on h\a o bond f oz the county money. (4) 

t wb1le tho o~d1nar~ rela~1onah1p bet n tbe bank oountJ 
with ~eopeot t o tunda deposited under tb statute 19 tbet of 
debtoz and ored1,or, tb t ta as preoented here cunst1~te \be 
s ecna1 tr of "l'eder1ok'town, Fr der1ckto~, OGO\ r l u 
trust ee for a41aon .Oounty, a.nt1 l!ad1son County may sue t~e 
aeouri ty Dank ot Frerlu1okt01f'D for tho recover ot th1a IIOUJ 
and y subjoot all th aaaet a of e 1d b ank t o thG r ep ymo.at 
ot t hi s trust tuDd. 

APPROV D: 

ltOY iOiftT f IC, 
Attorney General . 

H: 

JOiUI lV. HO I , J R., 
Assi stant Attorney G r cl . 


