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April 18th,1933

Hon. Lewis Ellis, Sup't.,
Missouri State Highway Patrol,
Jefferson City, Missouri.

Dear Siri:-

Your letter of April 15th, 133% directed to the Attorney General
in which you make the following incuiry,

b Please advise whether o privately owned truck,
used exclusively for hauling United States meil under
contract, 1s required to have state mutomobile license."

has been handed to the undersigned for attentlon,

You zre of course familiar with the statutory provisions requiring
the payment of a license fee for the operators of motor vehicles
upon the highways of the Etate and of the penalty provided for the
fallure to procure such license.

The fee rcqguired under our statute is not a tax strictly speaking,
but is a charge for the privilege of operating an automobile upon
the highwaye.: For the purpose of your inquiry, ve are assuming
that the title to the sutomobile is in the contractor znd not in
the Government.

While 1t is true that a State msy not directly tax the property of
the Federal Governmment or the instrumentalities which it uses

to discharge any of i1its constitutionsl functicns, nor msy a State
by taxstion or otherwise materially interfe.e with the expeditious
and orderly procedure of the Government while in the exercisze of
its constitutional powers, these fundamentals will not protect

or exonerate the carrier of mal. from & payment of cur State license
fee.

The immunity of the Government from State taxstion is not nego-
tiable to the extent that 1t can transfer that immunity to every
person who contracts with it to do an =ct for the furtherance of
Governmental business.
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The liconse fee here i directly on the ormer of the automobile and
affects the Covaynment only indirccotly ond inocldentally and does not
come within the inhibition hereinabove referred to.

In the ease of Co monvealth v, Closson, 118 ¥, K., p. 6863, 4t was held
that one in churge of a vehicle transporting United Stutes nall is

not exerpt from the operantion of gtute statuten and municipal ordinan—
ces regulating traffic on the ldphways, although by Federsl statutes
the highways are post roads, In that cese Closson wae arrested for
violatirg a state statute concerning the eonduet and operatior of
motor vehicles on the jublic highways, le defcnded on the ground that
being employod as & mail carrieg using a vehicle for the delivery of
zall, he was immune from prosecution und punishment under the statute.
The court sald:

"The des ted streets or wayc are not, however, inetru-
nentalitiec cre tedl by the pgeneral govermment, vhere
‘exemption from state control 1s essential to the inde-
pendent covereign autiorit; of the United iUtates within
the sphere of thelr Jeleguted povers.' . . . Nor do the
facilitiec theredy afforded for tr= cportation of the
malls confer extruorl righte upon the mail carriere
to use the waye as they plence, or necess:rily, or ime
pliedly, do eway; with the power of supervision, and con-
trol inherent in the gtate,"

In the cace of ix parte Marchall, 756 Fla, 97, the defendant Harchall
wer operating under a contract in the traneportaotion of United ‘tutes
coldiers fronm the Covernuent camp to the City of Jackesonville, Ne wae
arrecte] for not complying with & certain state lew impoeing a license
tax pinilar So thot involwved in this quexy. Je sought a t of habezs
corpus on the ground that he wne ed in the busineng of the United
Stetes government, and wae ite constituted agent for the purpose of
trengporting soldiers, The court in denying the writ held that the
defendant did not eome un er the protegotion of the fundamental law ae
Lereincbove net out,

In the czce of Fidelity & UDepocit Com of Maryland v, Commonwealth
of Femngylwinias, 30 ODup. Gt. eporter ; 440 U, B, 319, 1t 1e held
that a purety company Joes not b, becondn: suret)y on bonds recuired
by United Utates act ac a Federal instruwientality so as to be exenpt
from a2 State tax on the premiune recoived, exacted from corsoxutions
for the privilege of doing businesc within the Stnte.

In the case of #tute of Yaehin ton v, Froderick F. ‘,11”“ repoyted in
199 rce., e 749, we find & ocwse involving the ilentlioal question

which you propounc snd which in our opinion i controlling of the
funcanental law and the ruling of which custaine our opinion. In that
case, the defendant prior to lie arrest had entercd into a written
coutrect with the United itates Govermment whereby for oor‘lfai.n conodd=-
erztions he a;reed to eerry the United Htetes mail in the City of Bo:;r..
fmauin ton, between the various depote, whorveo, (ocks, post office
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substations therein. In carrying out his contract with the Governmem,
e use worious motor trucks incluling the one which he wee scoused
of operuting without first having obtained o license, The truck was
use . by the defendant only ir the Lusiness of carruing the mail under
hic contruct. It lLad vadnted thereon the wsual insignis of wvehiclee
uced for that purpose including the wordis "United Utates Mail". The
terus of his contruct reguired hin $c provide vehiclec for the carriage
of the mall und to keep them properly equipned and in repair and he
vas required =lso to furnish all necessury oil, gmsoline, tires, up-
keep un: drivers. The contruct further provided that such ¢

-hould be used only in the business of carrying Umited t:-tec mall,
At the time of his arrect the appellant wao in the exercise of the
duties imposed upon him under hie contract,

From & convietion under the above st te of faote, the defendent appeale
el and the julgment of the lower court was affirmed, In cubstance

the court held that one contracting to tranoport United litates mﬁ.

vae not abcolved from the dugty of obtainin. state licences for motor
trucks used in the businese; that such o person wes Nnot a direet in-
strunentality of the Governnment or a repracentutive or intogral port

of 1t, but merely a personcl contructor doing certain woxl: for it at

& fixe' compensation,

It 1 stated in the course of this opinion thes,

*A person building 2 stote yoad ie nothin;; but a contractor;
he iz no part of the gtate or ite ngencies, and Jdoes not
thereby inherit the wurious imrunities of the stute. There
is nothing in apoellant's contraot which indiicstes thut the
povernnment intended to paes ite fesmnities on to him. Umder
thece cirocumstonces 1t ehould be presumed thot 1t was the
intention ':.h t he shoul’ be subject to the gemernl lawe of
the state,

Frorm what has besen said above, we are of the opinion that o privately
owned truck usel exclusively f’or hauling mited “t tesc wall under con-
tract should be regquired to have a state automobile license before the
pri-dlege of using the hi hwaye of this state choul’ be extended to
hin,

Yours very truly,

GARL Qo ABIRGTUN
Acsictant Attomey-Genercl,
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Attorney-_ ener le
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