~IHO0T, FUﬁD?... Profits derived from sale of corpus of school
fund created under and by virtue of Art.II
Sec., 8 of the Oonstitution of Missouri uul;
be congidered as "inorement to principal" as
differentiated from "inocome",
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Board of Education of 8%. Louls, Mo, ‘ r ‘
8t. Louls, Me,.

Gentlemen?

In answer to your oral inquiry of recent date pertaine-
ing to the diasposition of profite arising from a contemplated sale
of certain bonds now held by the Board of Education in the City of
5%. Louis, Missouri in its permanent sehool fund, it is our opinion
that suoh profits should be considered as an inorement to prineipal
rather than as income and hence should not be tranaferred to the
General Hevenue Fund,

Briefly, our reasoning is as fa;lo'n:

iie assume that the fund referred to by you is the fund
referred to in Article II, Seotion 8 of the Comstitution of Missouri,
That seotion provides:

"All moneys, stocks, bonds, lands and other

property belonging to a county sghool fund,

also the net proceeds from the sale of estirays,

also the clear progeeds of all penalties

and forfeitures, and of all fines collected

in the several counties for any breach of

the penal or military laws of the State, and

all moneys whioch shell be paid by persons

as an equivalent for exemption from military

duty, shall belong to and be aoou:oli invensted
and sacgredly preserved in the sev counties

as a county public school fund; the lﬂl!!f

of whioh fund shall be faithfully appropriated
for establishing and maintaining free publiec
schools in the several counties of this state.”

Sinoce the City of 9%, Louis is to be considered 28 a
county under the above seotion of the Constitution (See Railroad
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v. Gildersleeve, 165 MNo. l.0, 378), the answer to your quaere
and the test of the sufficiency and correctness of our opinion
depends upon the meaning of the word "income" as used in the
above quoted section.

ie find under the authorities the word "income" as
differentiated from "prineipal" or "capital®, has varied meanings
depending to & large extent upon the circumstances surrounding its

use.
Sees
CORPUS JURIS, Veol. 31, p 397;
WORDS ARD Pﬁﬁam, l'ﬁ'ct.i.n'hs Vol. 4, page 3501;
WORDS AND PHRASES, Third Series, Vol. 4, page 163.

Ae used under the inoome tax laws of the United States and of the
several states, the word "income® has been generally defined =s
“the gain derived from oapital, from labor or from both combined,

Elm 'c uoum. 353 u.ﬂ. 189’ 1-‘0 m.
64 Law, Bd. 531, l.c. 538, 40 Sup. Cours
Rep. 189, cited with approval in MERCHANTS
LOAR AHD TRUST 0O, v. SMIXTANKA, 3656 U, 3,
l.c. 578, 65 Law EBd. l.c. 755,

But as shown by the decisions so holding such definitions of in-
come as used in the income tax law depends upon the words used in
suoh laws, such laws being muoh more explieit than the seotion of
the Missourl Comstitution now under oonsideration.

See!l

Chap. 19, Title 36 U, 8, C, A., and partiocularly
Sec. 954 thereof,

dany other authorities oontent themselves by saying that income
should be defined am being any material gain or product from
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elther eapital, labor or both.
jee:

GONNEOTIOUT GENERAL LIFE INS. 00. v. CATOH,
218 Fed. 188, 205;

GAVIT v, IRWIN, 275 Fed., 643

If either of the above definitions are accepted, it
would appear that the contermlated profit under consideration
should be considered as income, but whether or not it is to be so
considered depends in the last analysis upon the intention of the
framers of the Conatitution =8 gxpressed in the zbove quoted
segtion,

STATE ex rel HARRY L. HUSSHAN REFINING CO. V.
CITY OF S8T. LOUXS, 5 8. W, 3nd, 1080;

STATE ex rel ROSEBROUGH MONUMENT 0O, v. CITY
(}y STU ms’ n al '. m' m°.

e believe that the intention of the framers of the Constitution
as expressed in the above seotion is olear in that it is intended
that the fund therein provided for should be pgrmanent as showm by
the extremely strong words "shall be gegurely invested and ga@redly
preserved, so that the income of sueh fund eould Le used for general
school purposes forever."

The objeot to bLe attained by the above provisions of
the ilssourl Constitution differs materially from the objectis to be
attained by the statutes relating to taxes heretofore referred to.
The cbjeot or objeots of the above quoted section of the Missourl
Constitution compare favorably with the objeot a testator has in
mind when he leaves a fund in trust, the income of which is to be
given to A for life, and the remainder, after A's death to B, In
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faot the fund herein considered has been referred to as, and in

fact i3, a trust fund for the purposes set forth in the Gonstitution
(3ee nrallroad v, Gilderslecve, supra)., Therefore we deem the
establiched law relative to testamentary trusts as to what is or

is not income as being very pertinent to the question that confronts
us here,

We find that in the case of testamentary trusts where
the inoome is given to a person for life with the remainder to
another, that the courts have consistently held that profits
derived from a sale of part of the trust "res" or “corpus® during
the life of the life tenant pw

gcrpus or res rather than as ineouel

B e R 18 7T A0
0, sald: "If a no.k
is aald whioh belongs to the prineipal,
ordinarily sll of the proceeds thereof

also belong to the prineipal .

The Court of kKrror for Conneetiocut,
in C v. PERKINS, 83 Gomn. 11, 74 A.
1062, said in rcfmtng $o an inorease in the
value of a fund reagon of 2 sale of &
part of the fund held in trust to pay the
income for one for life 2nd on his death to
transfer the res cr fund for another that
"The inorease in its value (referring to the
fund) added to the oapital not the ineome."
The Court cited BOARDMEN v. MANSFIELD, 79
Conn. 834, 66 A. 166,

In JORDAN v. JORDANS TRUST ESTATE 111 He. 1234,
88 A. 390, the Supreme Court of Maine quoted
In re m 103 K. Y. 445 with approvall
"Ifth.ﬂ.ll had required the trustee to
invest in real estate, the rents, income and
groﬂ.ta of which were made payable tc the

ife tenant with the remainder over, it can
not ve questioned but that any inorease in
the value of the land from natural ozuses
would have Leen an ageretion to capital

and inured to the benefits of the remainderman.®
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In WILLIAMB v, INHABITANTS OF BUSTON, 218
uage. 1, 1023 §.E. 385, it ia saids *in
cage of a trust, * * * any gain made by a
change of inveatment is an agoretion belong-
ing to the corpus of the trust fund and be-
Iﬁ-wthaummthcoomofthc
fund. Such ne beocome part of the

as muoh as original money contribution
to the fund,®

S8imilar expressions are to be found in:
VANATTA v. CARR, 339 Ill., 47, 83 N. E., 367;

12 L. R. A, K. 8, B14;

In ve GERTENLAUB'S ESTATE, 24 Peoific 348,
198 Oalifornis, 2304;

CHASE v, UNION NATIONAL BANK (Mass.) 176 ¥. K. 508;
TOWNSESD v, U, 8. (N. Y.) 3 Redf. Sur. Rep. 230;
See alsol

13 A. L. R, 1009;

56 A. L. R. 1.0, 1317;

BOGERT TRUST p. 385 end onses cited therein;

PERRY ON TRUSTS, 7th Ed. Vol. II, pp. 885 et seq.

We tave been unable to find a lissourl desision bearing

direotly on the gquestion wnder consideration -« - even when invelving
a trust fund created by a will, but in the case of Hayes et al. v.
8%. Louis Union Trust Company et al, 398 8, W. 91, Ellison 0, said:

"It may be readily admitted for the purpose
of discussion that everything in the nature
of 2 return collected by the trust estate
should ve credited to the income ascount
thereof; but it must be a return, not simply

Gepitel inorement, and it must be gollected.”




Board of Edusation of 8%. Louis, Mo, - 6 -

The Court further adopted the lassachusetts rule in regard to stook
dividends as differentiated from cash ar property dividends, thus
holding that stock dividends issued by a sorperation in which the
trustees of a fund held stogk, became a part of the corpus of the
trust estate there under consideration, as differentiated from ine
come, The rule of decision established in the Hayes oase indicates
as an aforsiori prineiple that the Miesouri Supreme Court will
follow the great weight of authority in holding that the profits
from the sale of the trust res, or & part thereof, must be regerded
a8 an acgoretion to the res or prineipal.

Therefore, if the fund oreated under authority of Artiole
XI, SBeotion 8 of the Constitution of the State of Missouri ie to
be treated as a trust fund (whioh it is), and is subjeot to the
same rules of law governing trust funds in general (which we believe
it is), the profits derived from a sale of the bonds in question must
be oonsidered as a part of the corpus and not as income, In other
words, it is our opinion that the term "income" as used in the sbove
section of the Constitution refers to the prooeeds and profits from
the trust res and not to the gains in the fund itself from an
appreciation of its value as derived from re-investment, To further
fmpress the point we dare say that in the event the value of the
bonds under consideration had depreciated no one would contend that
the loss inourred by a sale thereof should be deducted from the
inoome as derived from the interest couwpons, yet if the profits are
to be so considered in one instance they are to Le sc considered
in all instances,
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In writing the above opinion, we are aware that the
distinction made by us between ospital and income differs in many
material respects from the opinion of certain able economists,

This difference iz due to a difference in point of view -~ economists
atteupt to asgertain the actual facts governing what is or is not
ingomeé; we on the other hand, endeavor to ascertain the inteant of

the framers of the Constitution as expressed therein,

Yours very truly,

POWELL, B, MoHANEY,
PRlcH, ..lae Assistant Attorney General

Approved:

AtLorney General




