
... J oc~, FUND . • . Profits derived from sale of corpus of sohool 
fund created under and by virtue of Art . II , 
Seo . 8 of the Constitution of Kissouri must 
be con*idered a s "increment t o principal" aa 
di fferentiated f r om •income•. 

lla.roh a, 1933 ' 

Board of dueation of at . Louie, Mo . 
St . Louis, o . 

Gentler.ton : 

In anower t o your o 1 . inquiry of recent date p·~rt 1n-

1ng t o tho d1opo 1t1on of profits arising fro a oonte l&ted le 

or ·oert 1n bonda no• held by the Board ot uoatton in the Olty of 
\ 

Gt . Louis, 1aaour1 ln lta p eut ao}',ool fund, it ia o\11' opinion 
\ 

th t suoll pr ot'i to ahould be oonoidue<l a.a an 1ncre~:tent to principal 

ra.thor t han a income and hence &llould not be tr&. ater.red to the 

Gener l Revenue Fund. 

Dr1eny, oltt reasoning 1s u followa ' 

•• eoume th~t the fund rot erred to by you 1a the ftmd 

referred t o 1n Article II, eotion a of the Conatltution of Mi aourl . 

That seo,l on pr ovides: 

"All neya, stocks , bonda , lands and othcJ.­
property belonging t o a oaunt y ohool fund, 
lao the net pr oceed fro l.'l sale of eotrara, 

aloo tho clear proceeds of all penal,iea 
end torfe1turea, and of all fines collected 
in the ever 1 o ~~t1ca for any brenoh of 
the penal o~ m111ta:ry lawo of the State . and 
a.ll oneya vhio • lnll be 1d by per sona 
e.a equivalent for exemption f r n. ill a:zy 
duty, ahall 'belong t o nd be aeoure~y tnv sted 
and sacredly pre erved in tb aeveral oountlee 
ae a. county public sol\ool fu.."l ; t he 1 o e 
of whloh fund aholl be faithfully a proprie.'ecl 
!o~ catablinbit~ nd main 1n1ng f~ee public 
cohool• in t•le aeveral counties of t h1o at tit . • 

Since the City t 9\ . Lou1 ia t o he c onsidered aa a 

oounty \Ulder tlut above aeotlon of t he Oonet1 tu~1on ( See fla1lr 
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v . Gild.e:raleeve, 1G5 lio . l . o . 379) , the newer t o y ur quaere 

and the teat of t he ouff1o1enoy d oorreotnosa of ouz c~1n1on 

depends upon the eanl 

above quoted section. 

! the \\"Ord "!,noor1o• a.a used 1n the 

e fin undez t he autbor1t1ee the word •tnco o• aa 

d1!ferent1ate4 from 8 p:rlnolpal'* or "o p1toJ.•, ha vurlecl oan1nga 

depena1ng to & larg extent upon the o1:rouoatanoea ~rounding ita 

use . 

s eo: 

CORPUS JtJRIS, Vol . 31, page 397a 
OIU>S ARD PHRA S, r1rat Su1ea Vol . 4 , 

.oRDS A D l)URA s, Third er1ea, Vol . 4 , 

Aa u ed undor t he 1noo ax laws of the Un1 'ed St tea and of t he 

eeveraJ. st tea, tlte word atinooce• baa been aenera.l.ly defined aa 

"1ilie gain dex1ved f7o oapltal, from laboz or from both ooobi ed, 

pJ'OV\ded 1 t bo mders,o.od to ,\ o),._ude nrot.U B!~.n,!A ~!}roysh a l! 

or 

nee : 

EI8rnR v. UAOOUBER, 353 U. S. 189, l . o . 20?, 
G4 Ltw. • 531, l . c . 638, 40 . Ocurt 
Rep . 189, o1 ted 1 t b ppr oYBi 1n HER AJ:'rO 
LOJJf UD TRUST 00. v. I 'TA. A, -:'155 tJ . S. 
l . o. 578, 65 Law d . l . c . 765. 

t as all own 'by he deoiaiona o holdl sucll d 1'1n1 't1onn of in-

come aa used in the 1ncone t· x law depen~ u;pon the ord.a usod 1n 

auoh l wa , oh le.we be1r r:uch tlo:ro ozplio1~ ~ban th aeotlon of 

t he U1seouz1 Oonet1tut1on now under oona1der tion. 

Soe: 

Ohap . 19 , Title 2G U. S. 0 . A., and 
Seo. 9&4 1.hereof'. 

ttcularly 

uany other author1\1ea ooutent t he selvee by aay1ng that inoo e 

should be defined &a be1ng any terial 1n oz produo' from 
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either o p1tal, l abor or both . 

ee: 

#0 i :EOTIOU! !NJ.mAL LIFE Ir~S . 00 . v. OATOJ , 
a1e rod. 1an, aos; 
GAVt t v. I RUIH • 375 Fed. 643 

If etth r ot t he above definitions are accepted, 1' 

would appear that t he conte. 1 tod prof1' under oonaiderat1on 

ahmll.d bo c ona1dued. ao 1no , but l'l'hethor <»' n<>t 1 t is t o be so 

cons1de.ro4 depend.a 1 ' he l ast an3lyo1a upon t be 1ntent1on of the 

f r ~ra of t ho Oona't1tut1on as 8!n;%8BS~ 1n the boTe quoted 

seotion . 

STl ex rel HARRY L . HU~ l ru:Fl- l iO C • v. 
OifY 01 ST .. LOUIS , 5 9 . • 2nd, lOSOJ 

STATE ex rel RO Fmf"UGH Jni !1T CO . v. Olf'f 
OF ST. LOUIS, 11 9 . . • 2f1d, 1010. 

Ue bol1eve t t intention or t he ~r 

o.a upr coed in t 'h &bove ec-at1on ie ol 

• of t he Con t1tution 

1n h·t it is intended 

tha~ the f\mcl hee1n pr ovided f or should be n!r,mane~t a.a abo1m by 

t he extr ely etrong word• ~~l be B!iUlell l nveated and f!lr!dlx 

proaerve , ao t bat the inc 

achool purposes f~rov r . ~ 

ot such fund could be used for n ral 

The objeot t o b a tt 1nod by t he above proT1e1one of 

tlte lJ1 aour1 Oonst1 tut1on diffor a ter1&lly t~o t he objeota t o be 

atta1no4 'by t he a t utea relating t o tuoa h retofore referred to. 

The objoot or objeota of t he above quoted eeot1on of t he 1 eour1 

Oonet1tut1on co~xe ravor ly 1th t le object a tcetat or baa in 

nd when he leavea a fund in trust, t he 1noo o of wnloh 1 to be 

g1 ven t o A f or 11f e, and t he r indel: , after A • a dea t t o D. In 
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t o' e fund heretn oon~14ered • been referred t o aa, and 1n 

trust fund for the osea et forth ln the Con titution 

( ee auroo4 Y. Gildersle e, upra) . !herefore we det!m the 

est bl1ahed law relative to teat entnry tru te as t o nbat ia or 

1a not ino as being vory put1nent t o the queatlon thnt oontr onta 

us bere. 

e ftnd t t 1n the case of teat entary trusts here 

tbe 1noo e 1a gi n t o a person for life t'lit.h the :reminder t o 

nr~th r , ·tha t t l a cuune have oon 1st ntly held tb&ii n.r.stf)tt 

deriv d trc ~ sale af part ot the trust •roe" o% •cor. a4 durtng 

th 11fe of the lite 'ad f:S an .1ncr ent t o the 

oor;,u,. or r a ratb "R han aa 1noomcu 

I n Re o o n ESTATE , ana Pa. ?8 , 106 A. 
1a9, l . o . 1§a, lt ta 1dl "lf stock 
1 sold ht b l~nga t o the pr1no1pal , 
ord1~1ly all or th prooeeds ~her ! 
clao b lo o e pr 1pal . " 

the pr Co~ of &rt·or to~ Oonneo,1out, 
in OARP:U1 v . PXRKIUS, 83 Conn. 11, 74 A. 
1002, 14 1n refen1 "o an 1nor •• 1n tho 
value of fund by t'e son of a aale of a 
p rt of ~he fund h l<i in truat t o p y the 
1ncor:e for one for 111e on hi• d 'h to 
transt r the res or fund !or · h t i 
•ne lnorea.se in 1 be vn.lue ( r !erring t o tlte 
tund) d d to the onplt 1 ~'t tbe 1no .• 
Tho Oourt oi tad ARD ' S I LD , 79 
ConrA. 634, 6G A. 169. 

In JOPJlAl v. J O:iiD.AUS TRU f BT TS 111 o . 124, 
88 A. 390, he Supr e Court of 1ne <(J.Ot -<1 
In re , 103 • Y. 445 t h pproval l 
Nif the 111 had requ1r d tbe trustee to 
1nvea in real estate, the rent , 1noo e and 
p:rot1 ta of wll.1oh weze ~e payable t o t he 
life t t ith he r 1nder ov r , it can 
not be queat1onod but that ny inor •• 1n 
t be valuo ot the land !s-o n t\U'al. o use• 
oul.d ve been a.Yl ooretlon to c p i tal 

a d 1 ed to the be eflt of the rc 1 er • • 
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In ILLIIJ.W Y. IRHABI 1Alff 0 BOUTON£ 21 5 
as . l , 102 : .M. 3!16 lt 1a 1d; * n 

oa.ee e>! a trust, • • ' nny gain de by a 
oh&nge o! 1nvoot ont is an oorction belong-
1 t o t h co u.s o.! the truat f'und and be­
l on t o thooe who own the corpus of the 
fund . SUch ge1na become put of t be oorpua 

• muo11 the o~1g1nal mon y eoutr1bu\1on 
t o t he fund . " 

S1mllar expross1ons e t o be f ound in: 

VA ATTA v. OARR, 329 Ill ., 47, 83 ~ . • 4G? i 

I n ro ~EPittlJS •o • • 359, 107 H. Y. 411, 
13 L. R. A. • S. 8141 

In 1•e OEHTERLAUB_' S E TAT', 24 ao1f1o :W.C, 
lSO California, 204; 

CHA K v . ttHIO JIATlOYAL BAllY ( o. ) l7G • • 509; 

TO flt)£HD v . U. S. ( ll . Y. ) 3 Redf . SUr. Rep. 330; 

Be uJ.ao& 

13 A. t . R. 1000; 

56 A. L. R. l . o . l317i 

BOGERT rRU ~ . 395 nd o a • cited lu~reln; 

P 'RRY 011 TRUSTS ; 7th ld •. Vol . II , pp . 885 e a • 

e have bee unable t o find 11s ur1 dooio1on t 1r4r 

directly on the que tion under oon 1dera.t1on - - oven vhon involving 

a tru t fund created by n wUl• but in t lle o c of H yos et al . v . 

at . Louin Union Truat Ootrpa,ny o' al , a9S S . • 91, Ellison O. a 14: 

"It MY ba r o.d1ly a.cl! 1 \t t or th os 
of d1ecuss1on th!!Ot ev l"yth1 in t b nature 
of :return c oll oted by t be tru t eat te 
hould be oredi ted to the 1 oor.:.e ooount 

t hel·eot; bttt 1 t r- t be return. not sim>ly 
oapi tal i noreme,nt, and 1 t rtUst be ooll eoted. • 
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The Court tur,her adopted the asaohWJetta rule 1n r~gaJ'd to Gtoot 

d1v1denda aa differentia ted froo oaah 

holding t hat stook dividendo 1osued by & oorpora~1on l n which the 

'rua~eea of a fund held otoo~, oeoame part of the corpus of the 

truet estate t here under cone14erat1on. as d1ff8%ent1nted troa 1~ 

co e . The n\l.e of decision eoto.lJlishcd. in t he Uo.yea o .... ae 1ndloatea 

aa an afoz-•iori prino1-,le thtl.t t he U1 aour1 SUpreoe Court Will 

follow the g;res.t wetgbt of author1 "Y i n holding t ll&t the pr of1 ta 

f r o: 'he sale of the trust rea, o.r a t hereof, cuat be regarded 

a e nn acol'et1on t o t he reo nl' p1'1no1p~ . 

Therefore, if t he fund created under authority of Art1ole 

XI, Geot1on 0 ot the Oonst1tut1on of t he St te of M1aoour1 1a t o 

be t:r ated as a trust fund ('Whioll 1 t is), n.nd 1a eubjeot to the 

&a!il& rule• of l aw goYU111ng uust tunda ln gener 1 ( vbiob we belle'fe 

it 1a), the profits de%1Yed f~om o. le of the bonda in quee,1on mua~ 

be oone1dered ae a part of the oorpue and not a s 1noo • In othQ' 

worde, it 1e o~ opinion t hat t he terB .. income• aa uaed i n the abo•• 
aeotion ot ~he Oonst1tu\1on re~ara t o the prooee4a and protlta from 

t he trust rea and m1 ~ t he Mint 1n he fund 1 taelf tro:n an 

appreciation of its value as dor1vod from ro-invoetment . t o further 

i mpreao the point e dare say t bat i n t he event t he value of t he 

bonda under consideration had 4epreo1ate4 no one would contend t hat 

tho l oss incurred by a aale thereof should be deducted from the 

t,noc' ! aa derived f%om the interest ooupona, yet if the pr ofits are 

to be so c ons1de1'ed i n one instance they ore t o be ao oona1due4 

1n all 1natanoea. 
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In vr1t1 t he above op1n1on, o are a e t h t t he 

d1at1not1on nade by us between 1tal and income dtffua in -.n,y 

material :respeota from t l\e op1n1cJn of oert i n &ble eoouomiota. 

Th1a difference 1a due t o a difference i n point of view -- oconom1eta 

a't t t o ascertain t he actual fno•a governing h t la or 1e not 

income; on the othe% hand, endeavor t o ascertain the intent of 

the fr ers )f t he Oonat1tut1on na e%preaoed t herein. 

PB toH ••• tao 

Appzove<h 

At tor ney Gener al 

Yours very truly, 

POWELl, B . L oliAH Y, 
Assi stant Attorney Qener 1 


