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Bovember 3, 19 33. 

Mr. Elliott K. Dampf, 
Prosecuti ng Attorney, 
Jeffereon City , Si seouri . 

I 
~---s; 

oen.r Sir: 

We are acknowledging receip t of your letter in wh ich you 
inouire as follows: 

' Will you kindly ad'fise me 1f the city l.t entitled 
to a refund of the two cents gas tax on care and 
motor-cycles operated by city on: official business 
and with in the city limits.• 

Section 7794, R. S. 'o . 1929, provides as follows: 

"For t he 'Ourpos~ of 'Ol'O'fiding funds to complete t he 
construction of and !or t he maintenance of the state 
hi ghway oystem of t his state as designated. by 1 aw, 
t he r e is hereby proTided a. license tu equal to two 
centa pe~ gallon of motor Tehicle fuels as defined 
in tb1s a~ticle used in motor Tehioles of the nubl ic 
highways of the state , which license tax shall . aP~ly 
and become effective January 1, 1928. 1 

Section 7795, R. s. Mo . 1929, proTides aa follows : 

•Eve~y distributor shall !or the yea~ 1925, and each 
year t hereafter, when engaged in such business in th ia 
stat.e, :pay to the s \s.te treasurer an amount equal to 
two (2¢) cents tor each gallon of motor Tehicle fuels 
re-fined, manutactlu'ad, produced or compound'ed by such 
distributor and ~ aold bf h1• in this state, or shipped, 
t~aneported or imported by suoh distributor into and 
distributed or sold by him ~ithin this state during 
suoh year. • 

Section 7796. R. S. Mo. 1929, pro-..ides ss follows: 

•E-..ery dealer shall for t he year 1925, and each yeer 
t hereafter, when engaged in such business in t his 
state, -pay to the state treasurer an amount eaual to 
two (2¢) cents tor each gallon o~ motor vehicle fuels 
sold or distributed by such dealer i n t his sta te during 
such yeta: Pro..-ided, howeyer , that no motor vehiole 
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fu•la aold or diatributed by such dealer and which 
were refined, manufactured, produced or compounded and 
aold by a diatributor in thia state, and no motor 
Yehicle tuela aold by such dealer which when purehaaed 
by him were contained in containers or packages, other 
than the original container• or pack ages in which tbe 
s ame was shipued, transnorted or imported into this 
state shall be included or considered in determining 
the asount to be paid by such dealer , bu. t only sueh 
motor vehicle fuels as we~e ahi~ped, transnorted or 
iuiported int o t his state and -urcha.sed by such dealer 
in t he original packages in which they were so shipued, 
transported or imported into t his state and t hen resold 
by euoh dealel' atter the breaking of such orig inal pack­
age by him shall be included or considered for the pur­
pose of computing s a id amount. • 

Section 7805, R. S. ~o. 1929, provides as follows: 

•All motor vehicle tuela, aa herein defined, diet~ibuted 
or sold in the s tate of Mi ssouri by any distributor or 
dealer, shall be deemed to haTe been Bold f or use in 
operating motor veh icles upon the public h i ghways of 
t his st&te: Provided, howeTer, that any person who shall 
buy and use any moto r vehicl e fuels ~ ae defined in this 
ar'tiole, for t he purpose of oper a ting or propell ing sta­
tionary gas engines, fa7m tractors or ~otor boats, or 
who shall purchase or uae MY of such fuels for cleaning , 
dyeins , or other coumeroiol use of the same, or ~ho 
shall buy and ue$ euoh motor Tehiele fuels for any nurpose 
whatever, except in motor Yehicles onerated, or intended 
to be oper ated, upon any of the publ ic highways of the 
state of Yi ssour1, as defined in section 7759, and who 
eh&ll have paid any l icense tax reauir ed by t h is article 
to be paid, either directly or indirectly through the 
amount of such tax being included in t he price of suoh 
fuel, shall be reimburaed and repaid t he amount of such 
tax d irectly or indirectly paid by him. upon r resent ing 
t o t he in~ector an atfid&Tit accocpan1ed by the original 
i nvoice showing such purchase, Yhich a!f idaY1 t shall -z tate 
t he total amount of such fuels so purchased and used by 
sue~ consumer. other t han in motor Yehiclea ope rated or 
i ntended to be o~erated upon any of t he public highways 
of the stnt e of ~issour i, as here i nbefore defined , and 
s hall state f or what nurpose used~ Upon the receipt 
of such aft idav1 t and inTo ice, the i nspector shall cause 
to be repaid the smount of such tax t o the consumer ~fore­
sa id, by a wa:"rant drawn by said i nspector on the state 
road fun4 wbich shall be audited and allowed by the sta te 
auditor and shall be paid by the state treasurer: Provided 
f u rther, that application for refunds, as pr oYi ded here in, 
must be fil ed Yith the i nspector within ninety ( 90 ) d~ya 
from the date o~ purchase on i nTo ice.• 

Sect1oa 7794 abo•• proY1dea expres•ly that the funds ar1e­
ba under thle Aot ahall be used to oomplete the conatruction and tile 
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the maintenance of the s tate hi ghwa y system of t h is e t at e. Section 
7795 provides for a tax of t~o ( 2¢ ) ce~ts a gellon on eAc~ gallon 
of motor fuel ref ined, manufactu red, s ol d , etc., by t he distributor. 
Section 7796 appl ies the same tax to every dealer who s hall s ell 
or distribut e motor fuel in the s t ate . #ection 7805 ~rovides fo? 
the exemption of tuels from the taz when used for certa i n purnosee 
and under certain c1roumst~noe a . We f i nd no exe mution 1n ~ection 
7805 which would exempt gasoline sol d t o a. municipal 1 ty , whethe r 
it be used in a government al function or otherwise. 

You i nquire wnether a municipal corporation is entitled to 
a refu~d ot two ( 3¢ ) cents state gas tax on oar• and motorcycles 
oper!ted by the city on offioial business and wi t h in the l i oi ts 
ot t he city. 

The muni oip&lit ies and polltioal subdivisions of the s t a te 
are subject to be tues by the St ate of l! i s souri, unless the St~ te 
baa i n some way exempted them. The only exez:rotion contained in 
the Constitution in f&Yor of municipal ities i s f ou nd i n Sect i on 
8 of Article X of the Constitution, which ? rovides as follo~s : 

8~ne prouerty, real and personal, of the State, counties 
and other munioinal corpor~tions , and cemeteries, ohall 
be exempt from taxation. Lots in i ncorporated cit ies or 
towns, or with in one mile of the l i mite of any such cit y 
or town , to the extent of one acre, and lots one ~ile 
or "!lore distant from such cities or towns , to th e extent 
of f ive eoree, with t he buildi ngs thereon, may be exe"!!l) t ed 
f r om t a xation, when t he s ame are used exclua1Yel y f or 
relig ious worship, f or schools, or f or purposes purely 
charitable; als~ , such pr oper t y , real and nersonal, as 
me.y be used exclusively for agricultural or horticultural. 
societies: Provided, t hat such exe~tions ahnll be onl y 
by general 1 aw. • 

e call your at t ent i on particul arly t o t he fe.ct that the 
abo•e section exemp ts the real and personal pronerty of ~~nioipal 
corporat ions from taxation. The Constitution does not exe~t 
ID1Dicip81 ooroorations from taxes otne r than taxes unon re1U and 
personal property. T~e tax levied under ~apter 41 aboee is ~ot 
a n&l. or -oereonaJ. tax, but is a tu leTied upon t!le dealer or 
distributor. It is true that the ~ax ie added to the price of the 
gaeoline sold , but it i E e~~nlly true t hat all e t &t e taxes 1ev1ed 
upon all dealers and distribu t ors in other l i nes of business are 
reflected in the price of the nroduot sold, whethe r it be t o 
.unto1pal1tiee or t o 1nd1Y1dual8. The ouestion as to whether or 
aot a munioipality 18 liable tor a gasoline tax suob as we ha•e 
1D this state is a complicated one and t he courts are divided in 
t heir op1niona concerning it, depending a great deal upon the 
wording of the s t atutes and the conetitution of the state inYolYed. 

fbere ie one line of oases of which the case of o •Berry 
•· Kacklenburg County, 67.A. L. R. 1 304, i s t ypical , to the effeo\ 
that cities and counties are i mpliedly exenpt trom suoh a tax. 
!he t heory of these oases is found in t he following quotation 
.fJ"oa page 1308: 
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•some things are always;rasumptively exempted !rom the 
operation of gener al ta% laws because it is rensonable 
to suppose they were not wi t nin the i ntent of t he Legis­
lature in ado9t ! ng them. Such is t he case with property 
belong i ng to the state and its municipalities , and which 
is beld by them for oubl i c purposes . All such pronerty 
i e taxable, if t he state s hal l see fit to t ax i t; but 
t o levy a tax uuon it would render necessary new taxes 
to meet the dem~1d of t h is tax, and t hus the publ ic woul d 
be taxing i tee11' 1n order to raise money to pay over to 
itself , and no one would be benefited but the officers 
empl oyed, whose com~ens etion would go to increase t he 
useless le~y. It ~annot be suppo sed that the Les islature 
would eYer nurpoaely lay snch a burden upon publ io p rop­
erty, and it is t herefore a reasonabl e oonoluoion that t 
however general may be the enumer ation of property for 
taxation , the property held by the state and by all its 
munieipalitiea for uublio purposes was intended to be 
excluded, and the law will oe administered as excluding 
it 1n faot , unless it is unmistakably included in the 
taxable property by the Constitution or a statute . " 

There is another l ine of authorities u pholding t he valid ity 
of such tax, as exe~lified by the case of Oroekett T. Salt Lake 
Oounty , 60 A. L. B. page 867, where it is s a id a t page 872 : 

•The court pointed out that undoubt edly t he ~~ount of 
t ne tax finally falls uoon the purchaser, as it would 
be natural for the seller to add t he amount of the tax 
to the price of the commodity. In the courae of the 
opinion ,. the court uses t h is language : ' The language 
of the later statute is definite as to the per sons who 
are required t o nay the tax t herein pr ovided. The 
munioipalities are in no way relieved from the burden of 
paying any addition that may be &dded to the price of 
motor fuels which may be occas ioned by the tax. There 
is no indicat ion in the language of either of t he statutes 
in ~testion that i t was the i ntention of the la~~ers 
to relieve municipalities !rom t he burden of p~yin~ any 
such enhanced price . • 

We therefore haYe two l ines of decisions dealing with t hia 
question. The determinat ion of your inquiry, however, with the 
aid of t hose decisions , must depend upon the Constitution and 
etatutes o1' t h is state. Section S of Article X above quoted 
4oee unques tionably exempt fl"~m t axation the real and personal 
p~ope~ty of municipal corporation•~ The tax levied under t b is 
•tatute is not a tax u~on the pro~erty o1' a municipal corporation 
in any sense of the word . Under Section 7195 the distr ibutor 
must t~Y the tax, and under ~ ection 7796 the dealer must pay 
t he ta.x. It ie l!rllat is com-:tonly :rnown as an excise tax. It is 
true that t he excise ta~ i s , in all oases, alwa,s passed on to 
the ultimate consumer, but such is t rue of all taxea, whether 
the7 be excise, property or other~ise, because ell taxes ere 
included in t he expense of dol ng business and ultimately are 
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pa.ased on to t he consumer . .. e tneref or e conclude that it would 
not be in vi ola t ion of Section 6 of Article I fo r dealers ~o 
sell to municipal corpora t ions to add the t ax in ques tion 
beoause under such circums t ances the gasoline t~ is no t a 
tax upon the property, re al or personal, of a mu~icipal corpo r8-
tion. 

Sec tion 7805 , R. s . '!o · 1939 , pr ovVles that certai n s:;-:.soline 
sold by deslers and dist r im1tors should be exe~nt fro~ the tax 
and pr ovides for refunds in faYor of the persons named in said 
Section. The asction does not exempt gasol ine SGl d t o rounici~alt­
t1es by said dealers. It t herefore must be assumed t hat ~hen 
the Legislature p assed a l aw exempting certa i n persona from 
th~ paying of the tax under certain conditions, t hat it i mpliedly 
exoected all other persons not exempted to pay t he t_.. The 
tu 1 tself is levied not for gene~al :reYenue purposes but under 
Section 779-1 f'3r t he compl e t ion a.nd tn intenance of t he St~te 
highway sys tem. 

In Crockett Y. Salt L~~e County aboTe, at u~ge 571, it i s 
•aid: 

"It t hus appe'!.rs that t he tax is not for t he purpose 
of r aising reTenue for the payment of the usuel and 
or d i n&ry expenses of st ate gove1nment, but for t he 
construction and maintenance of publ ic hi ghways . 
These h ign~ays are open, net only fo r the use of the 
citizens of t he state, hut f or others t r 2veling ~ithin 
t he s ta.te and for the count i es and cities in the dis­
ch arge of t heir publ ic dut ies . Wh ile it i s t fue the 
statu te does oc t expressly provide t hat t he municl palities 
of t h e state sh~l be ~ubject to the tax, neTerthel ess 
there is no pr ovision or language f ound in t he act 
which indicates the intent of t he Legislature t o e.xen1p t 
or relieve c ounties or c itiee from paying t he tax im­
posed upon all who use moto r vehicle f uels for vehicles , 
engines, or machines, moYable or i mmovable, wi thin t he 
stat e . On th e contrary t he admi t t ed pur pose of t he legis­
l&tion and the directions contained in t he Aot as t o t he 
di8pvsition of the funds so· r aised not only f ail to i ndi­
cate an in tent io~ on t he pert of the Leg islature not to 
exempt municipalit ies from payment of the tax, but neg&­
tive any inference t hat such municipal 1 ties were intended 
t o be r el ieved from the p ayment of t he tax. 

f.he tax levied ie by the statute designated an exc ise 
t ax; that is, it is a tax for the privilege of sell ing 
motor vehicle fuels and likewise for the use of such 
fuels when purch ased out side of the st~te and brought 
within the state f or uee . It i s in no sense a geneTal 
tax upon the property of the municipality , but is a 
tax ch arged against the municipal ity for the privileges 
included within the terms of the a~t and wbibh a re made 
subj eet to the ta1. l t does not -ourport t o be a tax 
against any specific property, real or personal .• 
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Wbile the~ 1e authority to the contrary, we ar e i nclined 
to adopt the posit ion t aken by t he court in t he Oroekett oaee 
aboYe, so far as deciding the question raised in your tnauiry. 
Our s t at ut e s do not i !!lpoae a property tax .:as f.l'OUl d be exemp ted 
under gect ion 6 of ATticle X of t ne Consti tut ion. I t lays an 
excise tax on the dealer or t he distr ibut or . The revenue der1Te4 
from the t ax is not fo r the usual and or d iriary expense of t he 
state gove rnment, but is f or the oart i eular Dur~ose of the 
construction and maint enance of the stat e highways. Our s tatute• 
provi de fo r specif i c e.xeuptions and fall t o exempt munio iJ,uu. 
corpo r ations from the payment of the taz. Cons i der ing the 
Oonstitution and the statutes i nvol Ted, we are i ncl i ned t o the 
view that t he Legisla~~re did not intend t o exe npt c i ties f~om 
t he ~ayment of t hi s s t ate g~soline tax, and suah be i ng t rue 
t hey would not be ent i tled to a r efund of the tax aft er 1 t he:d 
been paid . 

It i s therefor e the op i n ion of t his Department that municipal 
aorno rations are not ent itled t o a r efund of the ~ t te g~soline 
tax pai d b y th em in pur e has i ng ga.sol ine from deal ere who na.y 
t he tax under t .e above Sections . 

Ver y t rul y yours , 

·-~~~ 
Assist ant At to rney General . 

Attorney &ene ral. 


