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;‘5
Mr, Elliott ¥, Dampf, /7
Prosecuting Attorney,
Jeffereon City, Missouri.

Dear

Sirs

We are acknowledging receipt of your letter in which you

inouire 2e¢ follows:

"#111 you kindly sdvise me if the city i€ entitled
to a refund of the two cents gae tax on cers and
motor-eycles operated by city on of ficial buesiness
and within the city limits,”

Section 7794, R, 8, ¥o, 1928, provides as follows:

“For the purpoee of vroviding funds to complete the
construction of and for the maintenance of the state
highway eystem of thie state as designated by law,
there is hereby provided a2 license tax ecual to two
cents per gallon of motor wvehicle fuels ses defined
in this article used in motor vehicles of the public
highways of the state, which 1icense tax shall apnly
and become effective January 1, 1928.%

Section 7785, R, 8. Ho. 1933, provides as follows:

"Every distributor shall for the year 1935, and esch
year thereafter, when engaged in sueh business in this
ctate ay to the state treasurer an amount equal to
two 3 ? cents for each gallon of motor vehicle fuels
rofinad manmuf actured, produced or compounded by such
distributor an? s80ld by him in this state, or shipped,
transported or imported by such distributor into and
diatributed or sold by him within this state during
sugh year."

Section 7786, R. S, Mo, 1929, provides as follows:

"Every dealer shall for the year 18925, and each year
thereafter, when engaged in such business in this
state, pay to the state treasurer an amount equal to
two (2¢) cents for each gallon of motor vehicle fuels
so0ld or distributed by such dealer in this state during
such year: Provided, however, that no motor vehicle
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fuels sold or distributed by such dealer and which
were refined, manufactured, produced or compounded and
s0ld by a distributor in this state, and no motor
vehicle fuels sold by such dealer which when purchased
by him were contained in containers or packages, other
than the original containere or nackages in which the
game was shipped, transvorted or impmorted into this
state shall be included or considered in determining
the amount to be paid by such dealer, but only suesh
motor vehicle fuels as were shivped, transported or
imported into this state and ocurchased by such dealer
in the original packages in which they were so shipvoed,
transported or imported into this state and then resold
by sueh desler after the breaking of such original packe-
age by him shall be inecluded or considered for the pure
pose of computing said amount."

Section 7805, R, 8. Mo. 1929, provides as follows:

"All motor vehicle fuels, as herein defined, diestributed
or sold in the state of Missouri by any distributor or
dealer, shall be deemed to have been sold for use in
operating motor wvehicles upon the public highways of

this state: Provided, however, that any person who shall
buy and use any motor vehicle fuels, as defined in this
article, for the purpose of operating or propell ing sta-
tionary gas engines, farm tractors or motor boats, or

who shall purchase or use any of such fuels for clezning,
dyeing, or other commercial use of the same, or who

shall buy and use such motor vehicle fuele for any purpose
whatever, except im motor vehicles overated, or intended
to be operated, upon any of the public higguaya of the
state of Nissouri, as defined in section 7759, and who
shall have paid any lieense tax required by this article
to be paid, either directly or indirectly through the
amount of such tax being included in the price of such
fuel, shall be reimbursed and repaid the amount of such
tax direetly or indirectly paid by him, upon presenting
to the inspector an affidavit accompanied by the original
invoice showing sueh purchase, which affidavit shall ctate
the total amount of such fuels so purchased and used by
such consumer, other than in motor vehicles operated or
intended to be orerated upon any of the public highways
of the state of lissouri, as hercinbefore defined, and
shall state for what purpose used. Upon the receipt

of such affidavit and invoice, the inspector shall cauce
to be repaid the amount of such tax to the consumer afore-
sald, by a warrant drawn by said inspeector omn the state
road fund which shall be audited and allowed by the state
auditor and shall be paid by the state treasurer: Provided
further, that application for refunds, as provided herein,
must be filed with the inspector within ninety (90) deyse
from the date of purchase om invoice."

Section 7794 above provides expressly that the funds aris.
ing under this Act shall be used to complete the construction and the
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the maintenance of the state highway system of this state., Section
7796 provides for a tax of two (2¢) cents a gellon on each gallon
of motor fuel refined, manufactured, sold, ete., by the distributor.
Section 7798 aprlies the same tax to every dealer who shzll sell

or distribute motor fuel in the state, ﬁgation 7805 provides for
the exemption of fuels from the tax when used for certain purroses
and under certain circumstances. ¥Ye find no exemption in Section
7805 which would exempt gasoline sold to 2 munieipal ity, whether

it be used in a governmental function or otherwise,

You inquire whether a mumnioipsl corporation is entitled to
a refund of two (2¢) cents state gas tax on cars and motorcycles
operated by the city on official business and within the limits
of the city.

The manieipalities and politioal subdivisions of the state
are subject to be taxes by the State of Missouri, unless the State
hag in some way exempted them, The only exemption eontained in
the Constitution in favor of municipalities is found in Section
8 of Article X of the Constitution, whieh provides as follows:

#The proverty, real and personal, of the State, counties
and other uanicipal corporations, and cemeteries, shzll

be exempt from taxation. Lots in incorporated cities or
towna, or within one mile of the limite of any such city
or town, to the extent of one aecre, and lots one uile

or more distant from such cities or towms, to the extent
of five sores, with the buildings thereon, may be exempted
from taxation, when the same are used exclusively for
religious worship, for schools, or for purposes purely
charitable; also, such property, real and personal, as
may be used excluszively for agricul tural or horticultural
societies: Provided, that such exemntions shall be oaly
by general law."

We call your attention particularly to the faet that the
above section exempts the real and personsl property of municinal
corporations from taxation. The Constitution does not exempt
municipal corporations from taxes other than taxes upon real snd
personal property. The tax levied under Chapter 41 aboee is not
a real or »ersonal tax, but is a tax levied uvon the dealer or
distributor. It is true that the tax is added to the price of the
gasoline sold, but it ie equally true that all state taxes levied
upon a2ll dealers and dietributors in other lines of business are
reflected in the price of the produet sold, whether it be to
munieipalities or to individusle. The ouestion as to whether or
not ¢ muniecipality is 1iable for a2 gasoline tax such as we have
in this state is a complicated onme and the courts are divided in
their opinions coneerning it, depending a great deal upon the
wording of the statutes =nd the gonstitution of the state involved,

There is one line of cases of which the case of 0O'Berry
v. Eacklenburg County, 67 A. L. R, 1304, is typieal, to the effeot
that cities and counties are impliedly exempt from sueh a tax.
The theory of these cases is found in the following guotation

from page 1308:
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"Some things are alwayspresumptively exempted from the
operation of genersl tax laws becsuse it is ressonsble
to suppose they were not within the intent of the Legis-
lature in adopting them., Such is the case with property
belonging to the sztate and its muniecipalities, and which
ie held by them for cublic purposes, All suech property
is taxable, if the state shall see fit to tax it; but

to levy a tax upon it would render necessary new taxes
to meet the demand of this tax, and thus the publie would
be taxing itself in order to raise money to pay over to
itself, and no one would be benefited but the officers
erployed, whose compensation would go to inerease the
ugeless levy. It casanot be supvosed that the Legislature
would ever nurposely lay sngh s burden upon publ ic prop-
erty, and it is therefore a reasonable conelusion that,
however general may be the emumeration of property for
taxation, the property held by the state and by all its
manieiralities for public purposes wag intended to be
excluded, and the law will be administered as excluding
it in faet, unless it is unmistakably included in the
taxable property by the Constitution or a statute.”

There iz another line of suthorities upholding the validity
of sueh tax, as exemplified by the case of Croekett v, Salt Lake
County, 60 A. L. R. page 8687, where it is said at page 872:

"The court pointed out that undoubtedly the amount of
the tax finally falls unon the purchaser, as it would
be natural for the seller to add the amount of the tax
to the ovriee of the commodity. In the course of the
opinion, the court uses this language: 'The language

of the later statute is definite se to the persone who
are required to vay the tax therein provided, The
municivalities are in no way relisved from the burden of
paying any addition that may be added to the pnrice of
motor fuels which may be oceasioned by the tax. Tasre
is no indication in the language of either of the statutes
in mestion thet it was the intention of the lawmalers
to relieve municipalities from the burden of »aying any
gsuch enhanced price.”

We therefore have two lines of decisions dealing with this
question. The determination of your inguiry, however, with the
aid of those decisionse, muet depend upon the Constitution and
statutes of this state. Section S of Article X above quoted
doees unguestionably exempt from taxation the real and personal
property of municipal corporastions. The tax levied under this
statute is not s tax upon the property of a munieipal corporation
in any sense of the word., Under Section 7795 the distributor
mast ray the tax, and under Seetion 7796 the dealer must pay
the tax. It is what is comronly tnown as an excise tax. It is
true that the excise tox iz, in all ecases, always passed on %o
the ultimate consumer, but such is true of a1l taxes, whether
they be excise, property or otherwvise, becsuse 211 taxes are

included in the expense of doing business and ultimately are




¥r. Blliott ¥. Dampf, -5 ¥gvembar 3, 1938.

passed on to the consumer, ¥e therefore conclude that 1t wmould
not be in violation of 3Jection 6 of Article X for dealers who
gell to municipal corporstions to add the tax in question
because under such circumstances the gasoline tgx is not a

tax upon the property, real or perscnal, of s municipal corpors-
tion.

Section 7305, R, 8., M¥y. 19239, provides that certain gmsoline
gold by deplers and distributors should be exempt from the tax
and provides for refunds in favor of the persons namaed in said
Section, The ssction does mot exempt gasoline sold to municivali-
ties by said dealers. It therefore must be assumed that when
the Legislature passed 2 law exempiing certzin persoms from
the reying of the tax under eertain conditions, that it imnliedly
expected zll other persons not exempted to pay the tgx. The
tax itself is levied not for general revenue nurposes but under
Segtion 7794 far the completion and maintenance of the State
highway systen,

In Crockett v. Sslt Lakte County above, at vage 8§71, it is
said: ‘

71t thue aprears that the tax is not for the purpose

of raising revenue for the payment of the ususzl and
ordinery expenses of state govemment, but for the
construction and maintenance of public highwayse.

These highways are open, nct only for the use of the
citizens of the etate, but for others traveling within
the state and for the counties and cities in the die-
charge of their public duties. While it is tPue the
etatute does not expresely provide that the municirvalitiecs
of the state shsll be subject to the tax, neverthelese
there is no provisionm or lan%uage found in the aect

which indicates the intent of the Legislature to exespt
or rel ieve counties or cities from paying the tax im-
posed upon all who use motor vehicle fuels for vehicles,
engines, or machines, movsble or immovsble, within the
state. On the contrary the sdmitted rurpose of the legis-
lation and the directicns ccontained in the Aet a8 to the
disposition of the funde so raieed not only fail to indi.
cate an intention on the oart of the Legislature not to
exempt munieipalities from payment of the tax, but nega~-
tive any inference thsat such municipalitiee were intended
to be relieved from the vayment of the tax,

The tax levied is by the statute designated an excise
tax; that is, it ies a tax for the privilege of selling
motor vehiele fuels and 1likewise for the use of such
fuels when purchased outside of the state and brought
within the state for use, It is in no sense a genersl
tax upon the property of the mumicipality, but is a
tax charged agsinst the municipslity for the privileges
ineluded within the terme of the act and whibh are made
subjeet to the tax. It does not »nurport to be a tax
against any specific property, resl or personsl."
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While there is sguthority to the eontrary, we are inelined
to adopt the position taken by the court in the COrockett case
above, so far as declding the guestion raised in your inouiry.
Our statutese do not impose s vroperty tax ms would be exempted
under Section & of Article X of the Constitution, It laye an
excise tax on the dealer or the distributor. The revenmue derived
from the tax is not for the usual and ordinary expense of the
state government, but is for the varticular purpose of the
oonstruction and maintenance of the state highwaye. Our statutes
provide for specifiec exeumptions and fail to exempt municlpal
corporations from the payment of the tax., Considering the
Constitution and the statutes invelved, we are inelined to the
view that the Legislature did not intend to exespt cities from
the payment of this state gesoline tax, and such being true
:gey wo?éd not be entitled to a refund of the tax after it hed

en paia,.

It is therefore the opinion of thie Department that munieipal
gorrorations are not santitled to a refund of the state gasoline
tax paid by them in purchasing gasol ine from dealers who pay
the tax under the above Sections,

Very truly yours,

ﬁ’w.._.%&

Aagistant Attornevy Ceneral.

APPROVED:

Attorney General.




