
s.AI.:r.,s T1.X : Whe n country clubs serv e rooms. 0als and drinks 
strictly to t heir members and not t o the general public, s~ch 
sales are not t axable if t he club itself conducts the sell1ng of 
the rooms, meals and drinks; if same a r e sold in the name of t he 
club by private individuals for profit, such sales are t axable. 

deptember 11, 1935. 

·~ ' t0, ~ 

lionorable Joseph T. OaTis , 
J~ttorney a t Law , 
Boatmen's Bank Building, 
~t. Loui s , Missouri . 

Dear J ir: 

This department i a in r eceipt of your letter of 4 Ug­
ust 28 requesting an opinion as to whether or not t he J ales 
Tax Act, which became effectiTe on august 27, 1935, applies to 
private country clubs. The second paragraph of your letter, 
which contains your pr ecise question is as follows : 

"The strictly priYate country clubs 
located in ~t . Louis County are organ­
ized under the rro Forma Decree 3t a tute 
of this citate, or ar e voluntary trusts . 
~1 of these clubs a re oper ated for the 
social and a thletic benefits of members, 
without gain, benefit or adTantage of 
a financial, economic or pe cuniary 
profit . The club does not furnish or 
sell any of its services , r ooms. meals 
or drinks to t he publ ic, and is in no 
wise engaged in any business in which 
the public can participate or be served. 
All of its ?rivileges aDd f a cilities 
are confined exclusively to its r egular , 
subscribing and bona fide nembers , in 
•hich no non-member can part i cipate 
except as a guest of such cember, and 
eTen then , cannot participate except on 
t he account of such member. In other 
words, a non-member of such a club cannot 
purchase any right s , privileges, services, 
meals or drinks in or upon the premises 
of such club tor any cons i der ation 
wha tsoeTer . " 

tJ 
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We note you refer to the tact that most country clubs 
are organized under a Pro Forma Decree and state tha t "all 
of these clubs are operated for the social and athletic bene­
fits of member s, without gain, benefit or advantage of a 
financial, economic or pecuniary ?rotit " . ~e c. 1 of the ~ales 
Tax a ct, sub-section (c) (Laws of o. 1935, p . 413- 414) defines 
"business" as f ollows: 

" 'Business', includes any activity 
engaged in by any person, or caused 
to be engaged in by him, with the 
obJect of gain, benefit or advantage, 
either direct or indirect and the 
classification of which business is 
ot such character as to be subject to 
the terms of this A.Ct . The isolated 
or occasional sale of tangible personal 
property, service, substance, or thing, 
by a person not engaged in such bus­
iness does not constitute engaging 
in business, within the meaning ot 
this a ct., " 

e interpret the above section to mean that it is not 
an essential element that the business so engaged in be organized 
tor gain, benefit or advantage in such a manner as to profit 
financially or econonically, or that a pe cuniary profit be the 
object. On the other hand , it the business be not organized tor 
the purpose or .. gain or prot! t tinanc !ally but a benet! t or 
advantage be the obJect or the result or the organization, then, 

we construe such business to be within ·the terms of the Act. 

~ec . 1 , sub-section (a) of the ct (Laws of Lo. 1935, p . 
U3) defines "person" as follows: 

f 
"'Person' includes any individual, 
firm, copartnership, joint adventure , 
association, corporations, muni cipal 
or private, estate , trust, business 
*ruat , receiver, syndicate or any 
other group or combination acting as 
a unit, and the plural as well as the 
singular nwnbor . " 

It ia our opinion that the worda "or any other group or 
combination acting as a un1 t" cover country clubs and other 
organizations organized by a Pro orma Decree. 

Having determined that private country clubs come within 
the term "business~, we shall next consider whether or not the 
a ct imposing the equivalent of 1% sales tax actually imposes the 
same on private otiuntry cluba . ~ec . 2, sub- section (i) (Laws ot 
» o . 1g35 , p . 416) provides : 
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"A tax e~uivalent to one per 
cent. (1~) of the amount of 
sales or charges f or all rooms, 
meals and drinks furni shed a t 
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any hotel, t avern, inn, r estaurant, 
eating house, drug store, dining 
car, tourist cabin, tourist camp 
or other pl ace in which rooms , 
meals or drinks are regularl7 
served to the public." 

dection 2 of the ACt places a tax equivalent to 
1~ of the price paid or char ged on t he sale of all tangible 
personal propert7. Under sub-section (e) of Sec . 1 the 
term "sale at retail" is defined; ~hen tangible personal 
propert7 is sold for resale, such sale is not considered 
a sale at r e tail. The j~ct also contains certain definite 
specific, denominated and enumer a ted lines of business which 
do not sell tangible Jersonal property but which render 
certain services, substances and things-

"e are a t a loss to understand why the Legislature 
saw fit to include meals and drinks i n sub-section (1) supra, 
as the selling of meals and drinks unquestionably constitutes 
sales ot tangible personal propert7. It is not a serTice 
such as the rurnishing of rooms in hotels, taverns "or other 
places in which r ooms , meals or drinks ar e regularly served 
to the publ ic • " 

You state that meals, drinks and rooms are 
served exclusively to t he members-- that the public generally 
may not participate or purchase meals , rooms or drinks from 
the club; t herefore, it cannot be s aid that r ooms , meals or 
drinks are re~arl1 served to the public. It is therefore 
the opinion o~h!s department that when rooms , meals and 
drinks are served exclusively to bona fide members of a 
priva t e country club, such sales a r e not subject to the 1~ 
tax·. 

In arriving at t hi s conclusi on ~e er e not unmindful 
or the decis ion in the ease or ~tate ex int. •· kisnouri 
• thletic and ~t . ~ouis Clubs, 261 do. 576, wherein Judge 
7alker, i n discus sing the quesiion ot t he issouri Athletic 
and St. Loui s Clubs being eligible t o obt ai n a.n i nt oxicating 
liquor license, s aid : 
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"In view or the statute ( ~ec. 
7188, ~ .d . 190~) declaring t hat 
'no person shall, directly or 
indirectl y , sell intoxicating 
liquors in any quanti ty l ess 
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than three gallons, either a t 
retail or i n the origi nal package, 
without t aki ng out a license as 
a dramshop-keeper,' it is unlawful 
for an incorporated social or 
a thletic club, without first ob­
t aining a license as a dramshop­
keeper, to dispense liquors to 
its nembers a t a price paid or to 
be paid, whether tor profit or 
other wise . " 

The sect i on under consideration i n t hat case was 
a general one which placed no qualifications on the seller 
ot the intoxicating liquor, while in the instant case the 
rooms , neals and drinks in question must be r egularly served 
to t he public i n order to be taxed . This, the private clubs 
are not doing, a ccording to your s t atenent--the r ooms, meals 
and drinks are only served to the members or t he club and not 
t o the genera l public . 

We proceed to t he next question which arises in this 
connection, i . e ., if the member s do not pay t he t ax, who is 
the user or consumer l i able tor t he tax? Under the t erms or 
the Act a sale or services is not def ined, and as heretofore 
sta ted, t her e is no exemption f or a resale as is the case with 
t angible personal property. It must be conceded t hat if rent al 
ot rooms "not regularly served to t he Jubl ic" is not subject 
t o the t ax , then the item or roo~s passes out or the question 
and the ~tate does not derive any tax from any one t or such 
rooms . 

At first blush there appears t o be a conflict in the 
terms of sub-section {a ) or ~ec. 2 , whi ch rela t es to the tax 
ot 1~ on t he price pai d or charged tor a sale or tangible 
personal property, and sub- section (i ) , ~hi ch ~e have construed 
to be a special section relo.tins solely to the t aring of sales 
or charges tor meals and drinks furnished in any hotel, tavern, 
inn, r estaurant, eating house , drug s t or e , d i ning ear, tourist 
camp , or other pl a ce in whi ch r ooms, meals or dri nks ar e 
r egularly serTed to t he ~ublic, because sub-section (a) is a 
gener 1 se ction~ dealing with every sale of tangible personal 
property wherein the s ame is not made tor r esale, while as we 
have stated before, sub- section (1) appears to deal definitel7 
with t he ques tion ot the items or meals and drinks when regularly 
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ser.ed to the public by the businesses mentioned in sub- section 
(i), regardless of the f act that same may be independent of 
and take precedence over sub-section (a). 

We further conclude t hat when the meals and drinks 
are not ser.ed b7 the various lines of business enumerated in 
sub-section (i), they are subJect to sub- section (a) because 
they are tangible personal property; in either event the tax is 
the same and is imposed in the same manner in both sections . 

We are of the opinion that when a sale is made to the 
club ot meals and drinks (not to the individual members of 
the club), said club is the user and consumer, and becones liable 
as purchaser for the t ax . The members of the club , we think, 
correspond t o members or a family, house-hold or private boarding 
house, and hence the meals (groceries) and drinks are subJect 
to payment ot the tax at the ti~e ot purchase by the club. 

' In ar riving a t this conclusion, we have assumed that the 
members or officials ot the club conduct or have under their 
personal supervision the sell i ng of rooms, mea l s and drinks. 
If the rooms, meal s and drinks are sold in t he name ot the club 
but said selling i s conducted as a bus i ness by a private individ­
ual who makes a profit from the sales t o the members, then, in 
that event, sales or rooms, meals and drinks t o the me~bers ould 
be taxable. 

APl'ROVIID : 

Ol'IN:AH 

J OE-J W~ HOFFMAN, Jr . , 
(..ti.Ct ing) attorney General 

Respectfull7 submitted, 

OLLIV~R W. noLEN, 
ASsis t ant Attorney General . 


