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Honoratile Wiliott M. Dampf
Prosecuting Attorney

Gole County

Jeffernon City, Missouri

Dear Sir:

This 1s to acknowledge your letter of lay 2ad, 1933,
which 18 as follows:

f§ill you kindly give me your opinion as
to whether the Ommt¥ of Cole, having a
property valuatiom of I18,000,000,00, ean
levy a revenue tax in the sum of Fifty
Cents (20,.50) on the Hundred Dollar
valuation uader Seetion 11, of Article 10,
of the Constitution of Missouri and an
addition tax wnder Seection 23, of Article
10, mot %o exveea Ivealy-five Ceata (10.25)
on the Hundred Dollar valuation, for road
and bridge surposes only.*

N

deotion 11 of Artiele 10 of the Constitution of Mosouri,

in part pertinent to your inquiry, provides as follows:

“Taxea for owntyq eity, town and school
purposes may be livied on all subjeets

and objects of taxationi but the wvaluation

of property therefor shall not exceed the
valuation of the same proverty in such town,
eity or school distriet for Jtate and

county purposes, * * * *ian counties %
ten million dollars and under thirsy mill
dollars, said rate shall not exceed fifty
cents on the hmndred deollars valustion; * = »¢

Seotion 23 of Article 10 of the Constitution of ¥Missouri

provides as fol Lows:

“In addition to tuxes authorized to be
levied for county purposes under and by
virtue of scetion 11, article X of the
Constitution of this Jtate, the county
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court in the soveral counties of this
state not under towmship zation,
and the township board of direotors in
the several couaties under township

" oxganization, may, im thelr diseretion,
levy and oolleet, in the same manner as
dtate and couaty taxes are col eoted, a
special tax not exeecding twenty-Tive
cents on cach $100 valuation, to be used
for road and bridge ourposes, but for
no other purpose whatever; and the power
hereby given sald county courts and town-
ship boards 12 declured to De a discre-

tionary power.,"
HSection 7890 R. 4. Mo, 1939, reada as followa}

"The county caurts in the several counties
of this state, having 2 population of
less than two hundred and fAfty thousand
inhabitants, at the May term thereof in
eagh year, shall ievy upon all real and
personal property made taxable by law a
tax of not more than Sventy cents on the
one hundred dollars valuation as a road
tax, which levy shall be collected and
paid into the county treasury as other
rmz and shall be placed to the credit
of the "county roand and bridge fund.

Seotion 7891 R. 3. Mo, 1929, reads in part as follows:

“In addition ¢t the levy asuthorized by
the prec. di section, the county courts
of the counties of tuls state, other
than those under township organization,
in their may levy and collect
a speecial not exceeding twenty-rive cents
on each one hundred dollars valuation,
to be used for road and bridge purposes,
but for no other purposes whatever, and
the same shall be known and designated
as 'the special road and bridge fuad*

of the county: =~ = = *»




Hon., Elliott M. Dampf. - Moy 12, 1933

The Jupreme Court in construing the above seotions with the
constitutional provisions supra, in the oaase of 2tate ex rel. and
to Use of Covington County Uolleetor, v. Jabash Ry. Co., 3 49, VW,
(2) l.c. 300, used the following langusges

s & » olg are clerrly of the opinion that the
tax levy required by seotion 10683 ( jec, 7890
He do Moo 1939) 15 not a gpecial or additional
levy within the meaning of seotion 32, art. 10,
of the Comstitution. It has been several times
held that a road tax levy under section 10682
iz governed by seotiom 11, art. 10. (Citing
many cases).” * **

And further?

#e « « *There are lntimations to the contrary

ia 9t te ex rel. ‘-. T. &4 5. F. h. m-. 310

¥o. 587, 600, 375 &, ¥, 932, but that oase wis
overruled by State ex rel. v. Peumiscot Lond

& Coopersge Co., supra (295 3. %, l.0. 81)." © =*

And further:

“geotion 10083 refers to the same road tax

that wag dealt with by USeotion R. 8. Mo.
1898, befors seeotlion 23, art 10 of Con—
stithtion was adopted. Seotion 10683 (Sec. 7091
e B. Mo, 1839) 12 the one that provides for
road taxes uner section 43, art 10, of the
Constitution. It authorizes o spnial or addi-
tioml levy up to the full 25 ceat maxisum set

by that seetion of the Constitution, =nd pre-
empts the whole of th:t fleld., The application
of the two statutes (seotion 10683 and seotion
10683) 1s this: Under the former a road tax of
not ezceeding 30 cents on the %100 valuation must
be levied as a part of the genersl tax levy of
the county within segtion 11, art 10, of the
Constitution; and if additional road revenues
are negen » She county court may, in its
dioveretion, levy an additional road tax up So

325 cents on the 100 valuation under section
10683 and section 32, art. 10, of the Constitution.*
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And further on page J8132

81t is cleorly wituln the zight and suthority
of the emerul Ascembly to pass luws authorizing
gounitics to exercise the taxing power subject
to limitaticus more confining than those set

by the Constitution itself, except in instances
wvheye the Constitution gives the taxiug muthor-
itles an uncontrollied diseretion, as was done
by seetion 332 of article 10."

in the ocase of Sgute ex rel. and to Use of Kersey, Uollector
of Revenue, v. Femlsgot Land & Cooperage Co., 395 8. ¥. l.e, 7,

the Supreme Gourt in bane, sald:

“Phe rate fixmed for ecunty purposes in counties
naving $10,000,000 and not exceeding 330,000,000
is 60 cents on the 7100 valuation; hence only
30 oents onm the OO0 wvslustion s left for
other general county purposes. It iz not
likely the Leglelature cculd, in fairness to
other demands for county purposcs, fix the
maximum rate for road purpceses h than 30
eents on the 5100 vaiuation. if a high-
er rate was fixed it would apply %o all gounties
in the state, and magy of these counties would
wot need the amount of money realized from a
bAgher rate of taxation. Ther fore we conciude
that the power granted to the county courts of
thiz atate by seotion 23 of article 10 of the
Conatitution to levy am' collect, ia thelr
diseretion, a special tax mot to exceed 35
centa on 3100 wvaluagion for road and bridge
purposes, is a power %o Le used in emergencies,
a8 in the judgment of the court an emergency
exists, and that this pover was lodged by the
orgonie law with the county courts that thene
metgenuhs might be speedily tuken c¢zre of,
The faet that the fund reaiized from a levy
under seotion 23 of article 10 of the Consti-
tution is for county purposes 18 not controll-
ing or even persuasive, Jertalnly, it cannot
be classified under generani county surposes,
for this classification 13 Tixed by law
(seotion 12868 it. 3, 1919) (Jeo. 9874 R. d. MHo.
1929); sad the Constitution classifies it as
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And furtiers

a special road and bridge tax.

will be noted that the provision limiting
the tax Jevy for ocouaty purposes to 10
cent. In excess of the mmunt produced
the rate of levy foxr the previous year,
is made a part of the statute limiting
the amount of the annual tax for county mur-
poses, which statute is authorized by seetion
11 of articie 10 of the Comstitution,® * **

s o o eaving in mdnd the express grant of
power to the county courts in seetion 33 of
artiele 10 of the Conatitution, and the
evident purpose of tue ergenic law in lodging
this power in said courts, we hold that
seotion 13665 (see. 9873 k. 5. Mo, 1929)

as amended by the Laws of 1921 and 1933 (Laws
of Missouri 192l, p. 678, mow Laws of 1933,
P.374), is unconstitutional znd veid in so
far as 1t nmay have been intended by the
Leglislature to limlt the power grantced to
the county courts ia se¢tion 32 of article
10 of tie atate Comatitution, In so hold-
ing we do not assume the Leglalature intended
to 14mit the power granted to the county
ooumts in said seotlion ol the Coustitution.
Ve tuink the Legislature only intended, by
section L2865, as amended by the laws of
1931 and L9533, %0 iimit rates of tax levy for
county purposes waicu it ovantrol.ed by
statutes filxing said rates., 1I% Tolliows that
the county court of Femiseot county could
legally exciude the special road and bridge
tax for 1935 in determianing whether 1t was
within the law requiring that the tax levy
for 19256 should not be inereased more than
10 per cent. of the amount cocllected for
taxes for 1924. Tids conclusicn disposes

of the other assignment of erxror.

The case of Jtate ex rel. v. dallroad, 310
uo. 587, 3F75 4. v, 933, should be overruled,= =+«




it is therefore our oprinion that the county court
may levy a revenue $ax in the eum of 50¢ on the $100
valuation under gcotion 11 of art. 10, and an additional
tax under seetion 38 of ars. 10, mot to exceed 204 on

the 3100 waluation, same to be used for road and bridge
purposss only and not for auy other purpose.

Yours wvery truly,

JAMLS L, HORNOOUTEL,
Assi=tant Attorney Gene 2al,

APPROVED
Attorney Generiale.

J HIEM




