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Dear ire. Cruzen:

We are acknowledging receint of ten inquiries from

you regarding your Denartment, and have consolidated them into

one reply for the purpose of answering. Your inguiries sre as
follows: :

(1) *"Has the Devartvwent of Labor and Tndustrial Inspection
any authority to inepect different offices in office

buildings?*

(2) ¥Seetion 68782 R, 3. of iasouri, 1919 statee 'It shall
be the duty of the industrial inepector, his ascigt-
ants or devuty inspectore, to meke not legs than two
inepections durlng eac: year of 211 facgtories, ware-
nouses, office buildings ete.! Tlease give we your

internretation of an office building,

In your judgment does t:ies mean each czeparate office

in an office building snd should a fee by charged

for each separate office in thege office viildings -

or does office building, as used in See. 6752 n. 4.
Ho., 1919 mean an inepection of the bullding alone,
and s old a fee be charped on the basis of the
total number of emplovees employved in the several
offices in that building?®

(3) "Has the Depertment of Labor and Tndustrial Inmpection
authority to col eet ingnection fees from a firm enm-

ploying one or more pers-mg in cities of less than
3,0007

For instange: - lonroe city with a vopulation of 1820

sends ue a list of 73 business houses all elicible
to be ingpected, and further -

The ¥. C, Chamber of Commerce rerorte to thig depart-

ment that emall cities are asking factories to come

and locate there in order %o avoid insnection feeg -

high taxes etc."

(4) "Hag the Denartment of Lzbor ana Induetrial Insnection
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(5)

(8)

(7)

(8)

(9)

(10)
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anthority to colleet an insnection fee from any firm
where 0O the owner ie working, and no employces are
working with him?"

"Has the Denartment of Labor and Industrial Inevection
the authority to eollect inspection dues from all Rall-
road and Preight Devote - even if in small towns."

"9¥ill you please give me a 1ist of nlaces to be

_inspected by the Labor and Indusirial Inspection

Department of the etate of "iesouri, as set forth in
Section 132182"

"Hag the Labor and Industrial Inspection Department
the authority to inepect gasoline filling stations?®

"flag the Department of Labor and Industrial In-pection
any authority to inspect hotels?"

"Has the Department of Labor and Industrial Inspection
anthority to inapect Fraternity “suees where y ung
people are living?®

"Has the Department of Labor and Industrial Tnspection
the authority to collect unpzid l1icense fees during
the term of Amanda D, Hargls, former commissioner?"

Bection 13218 R, 8. Yo, 1929, regulating the nowers

and dutieg of th® Commissioner is as follows:

"The state commisecioner of labor and industrisl inspec-
tion may divide the state into districts, zssign one

or more deputy inspectors to each district, and mey,

at his discretion, ci:ange or transfer them from one
district to another. It shall be the duty of the
commissioner, his assistants or deputy inspectors, to
make not less than two inspections during eaeh year

of all factories, warehouses, office buildings, freicgh
depots, machine shops, garages, laundries, tenement
workshops, bake sghops, restaurants, bowling slleys,
pool halls, theaters, concert halls, moving picture
houses, or places of public amusement, and 211 other
manuf acturing, mechanical and mercantile establ ish-
mente and workshops. The last inspection shall be
completed on or before the first day of October of each
year, and the commissioner shall enforce all laws
relating to the inspection of the establishments
enumerated heretofore in thie section, and prosecute
all nersone for violating the same. Any munieinal ordi-
nance relating to said establishments or their
inepection s'1all be enforced by the commissioner. The
commiesioner ,bis ascsistants and deruty inespectors,
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may administer oaths and take affidavits in matters
concerning the enforcement of the various inepection
lawe relsting to these establishments: Provided, that
the provisgion of t his section shall not avpoly to
mercantile establishments that emmloy lesg than ten
persons that are located in towns and cities that have
thrce thousand inhabitants or less.®

(1) and (2) Your first and second ingquiries above
refer to the inspection of office bulldings, VYou desirs inter-
pretation of office buildings, and information as to whether
the inspection of office buildings includes the right to
inspect the wvaricus office# which go tec make up the bullding,

In answer to your ingquiry, it is the opinion of this
Department that the term "office building," as used in Section
13218 R. 8. lUo. 1929 above, means an inspection of the building
alone, and that the fee therefor should be charged on the hasis
of the number of employees employed by the comvany, individual,
or individuals owning the office building, You may not take
into consideration in fixing the fee for ti.is inspection the
total number of employees employed by the varisus tenants who
rent office space in an office building,

You inguire whether you have a right to inspect the
different offices located in the building, It is the opinion
of this Department that you do have the right to insrmect the
different offices in an office building where the businesses
carried on in the offices are those named in Section 13218,

When the of fices in the office building are lecased, the space rented
belongs to the leesee for the period of the lease, and the owner

of the building usually hae no jurisdiction over it, The

space rented belongs to %he lescee and becomes =eparate and

dietinet from the building itself. Any mumber of different
businesses may and naturally are carried on in the various

offices of the large office buildinge and when the businesses

are those defined in %ection 13218, they may be inspected the

gsame as if they occupied an individual building of their ownm,

(3) 1In your 3rd ingquiry you inquire as to the right
to collect inspection fees of a firm employing cne or more
persong, in cities of le=s than 3,000,

The proviso at the end of Section 13218 above is as
follows:

"Provided, that the nrovisions of t is Section shall
not apply to mercantile establishments that employ
less than ten persons that are located in towns and
cities which have 3,000 inhabitants or lese,®

Under the above nroviso, mercantile establ ishments that
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employ less than ten persons and are located in towns of 3,000
or less cannot be insvected, lYercantile est=blishments in towns
of 3,000 or lese may be inspected where they employ ten or

more employees. All of the other placee listed in Section
13218 may be inspected if they are located in towns of 3,000

or less, if they have one or more employees. The proviso of
the above Act only exempts from inspection mercantile estab-
lishments employing less than ten and not the other businesses
listed therein though they be located in towns of 3,000 or less,

section 13210 R. 5, ¥o. 1939, provides that no female
employe shall be euployed more than nine houre during any one
day, or more than fifty-four hours during any one week, The
Section further provides, "that the provisions of tals Section
ghall not apply to towns or cities haoving a population of
3,000 inhabitants or less," The above Section, therefore,
regulating the hours of labor of female employees, does not
apply to towns or cities having a population of 3,000 inhabi-
tants or less, and your Department would have no right to clarpge
an inspection fee in towns of 3,000 or leas where your inspection
was made for the purnose of enforeing the hours of labor for
female employees,as provided in Section 13210, Thies Section,
however, doee not destroy your might to meke inspectione in
townse of 3,200 inhabitants or less under Section 13218, as e
have pointed out above,

(4) 1In vour 4th inquiry you ask whether an inspection
fee may be required from a firm where only the owner is work-
ing and who has no employees,

Seotion 13319 R. S, Y5, 1829, provides, among other
things, as FolTows:

"The commissioner provided for in this article shall
be entitled to demand and receive from the owner,
superintendent, manazer or other person in charge

of every establishment inspected, as nrovided for by
law, the following fee for each inspection made in
accordance with the provisions of articles 4, 5, 8,
8, 9, and 10, chapter 956 R, 8, 1929, or elgewhere
authorized or required of szid inspector by law to be
made; For the inspection of every building or shop
in which three or less persons are emloyed or found
at work, the sum of fifty centg." * = «

Chapter 95, of which the above section is a part,
covers the legislation of thisg state relating to the relation
between employers and employces. The Act was presed for the
benefit of the employee and not for the benefit of the employer.
In other words, the evil sought to be remedied was working con-
ditions impressed upon the employeee by the employers, and was
not intended as a regulation of e'mloyere themselves when they
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employed no others in their buginess, It miet be =2seumed that
employers themgelves need no restriction or regulation for the
purpose of providing suitable working conditions for themselves.
It is only where they nave under their control other emnloyees
that the state becomes intercsted and seeke to protect those
employees against unfavorable conditions imnosed upon them

by their employers. The above section imnoses a fee wiere
there are three or less persons erployed, but under the view
teken by us the employer or owner of the business is not an
euployee within the meaning of this esection., It is, therefore,
our opinion that no inspection fee can be collected from a
business which has no employees and wiieh is overated by

the owner himeself.

(5) In your 5th inguiry you ineouire regardinc vour
right to inspect 211 Rzilroad and freight devots, even in small
toms, In Section 13218 R, 8. 'o, 1929, "freight denote" are
specifically named. There ie no exception in the statute w-ich
exenpte those in small towne from insnection, The onlv excention
ac to small towns is that of mercantile establishments employ-
ing less than tenm nersons and loceted in cities of 3,000 or
less are exepted. If the Railroad Nevot is operated solely
ae a paessenger depot, we do not believe that inepection can be
made of it under Section 13218, As tc Freight Denots, there is
no linitation as to the size of the town in which they are
locnted,

(8) In your 8th ingquiry you decire 2 list of nlaces

tc be inspected, as set forth 1In Seetion 13218 R, 8, Yo, 1929,
w“ich Section has been 'quoted above and will not he quoted

ain at this place, The %ection provides for an Iinsnection

"all factories, warehouses, office buildings, freight denots,
*machine shops, garaces, 1aundr1es, tenenent workshopa, beke
shops, restaurants, bowling alleyl, pool halls, theaters, concest
halls, moving victure houses, or nlaces of nublie amusement,
and all other manufacturing, mechanical and mereantile estab_
lishments =2nd workshops." After the enumeration of the var-
ioue niaces to be inspected the Section includes, "all other
manufacturing, mechanical and mercantile establishments =2nd
workshops." 1t is the opinion of this Department that the
Legielature intended that the places enumerated be subject
to inepection and by such enumeration did not intend that every
place where one or more employees may work would be subject to
inepection., The vlaces enumerated, however, cover practically
all of the weall-known places where employees work under such
conditions z8 to requlire the protection of these statutes., Ve
believe that unless the place sought to be inspected is a fae-
tory, warehouse, ete., or is a manufacturing, mechanieal or
mercentile establishment or workehop, that such places may not
be inspected., We sugrgest that when a particular nlace is de-
sired o be inspected and there is doubt in your mind as to
whether you have the right t® 8o inepect it, you make ingquiry
regarding the particulsr nlace. The terms of Seetion 13218
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are 80 broad that s 1ist of placee to be inspected under the
general terms of the Act would include most of the places wherein
buginess activity is carried on,

(7) 1In your 7th inguiry you ask regarding your
right to inspect gosoline filling stations. "Casoline filling
stations® are mercantile establ ishmente under Section 13218.
They, therefore, may be inspected by your Department where they
are located in cities of over 3,000, if they employ 2t least
one employee, but they may not be inspected in cities under
3,000 population excepting where such filling station employs
ten or more persons.

(8) 1In your 8th ingquiry, you desire to know whether
you have authority to inspect hotels. Hotels are not listed
specifically in “ection 13218 nor do hotels come within the
general classification of "mgnufacturing, mechanical snd mercan-
tile establishments and workshops.® Not Deing epecifically
named or coming under the general classification, it is our
opinion that it was not the intention of the Legislature that
hotels should be subjeect to inspection, However, if any vart
of the hotel falls within the clageifications named in Section
13218, 28 for example, "restaurants," then that porticn of the
hotel may be inspected by your Departrent,

(8) In your 9th inguiry you ask regarding your right
to inspeot fraternity houses., Fraternity houses gre not named
in Section 13318 specificeslly, nor do they come under the general
clascification of Ymanufacturing, mechanical and mercantile
establishments and workshops.®" It is true that fraternity
houses, as a general rule, have employeeg, but if the test is
only whether or not there are emnloyees, then it eould as well
be contended that your Deparitment would have the right to in-
spect private homes becsuge many homes have one or more em-
ployees. We do not believe it was the intention of the Leris-
lature that inspection should be made of all vlaces where
employeee are found. If suech were true, few nlaces, either
public or private, would be exempt from ingpection by your
Departuent., We believe that it wae the intention of the Legis-
lature to confine inspection to the places enumerated in
. Section 13218, Fraternity houses do not come within any of
the enumerated places and we, therefore, are of the opinion
that vou have no right to inspect fraternity houses,

(10) In your 10th inguiry you ask regsrding your
authority to colleet unpaid license fees accruing during the
term of your vredecessor. Section 13180.R. S, ¥,, 1929, providese
as follows: .

"o verson, firm or corporation in tnis state gnall
open, operate or maintain an emvloyment office or
ageney for hire, or where a fee is charged to either
aprlicants for emmloyment or for help, without first
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obtaining 2 license for the same from the state
commissioner of labor and industrial insvection," & * @

gection 13191 ®. €. Yo. 1939 provides as followe:

”It ghall be the duty of the commiscioner, or hie de-
vuties, agcents or assistants, to enforce sections

17190 to 12192 inclusive, ¥hen informed of 2ny viola-
tion, it ehall be their duty to institute criminal
proceedings for the enforcement of ite venalties before
any -eourt of corpetent juriediction. Any nerson eonvicted
of 2 violation of the vrovicions of said sections shall
be deeme’ puilty of = isdemeanor, and shall be fined
not legrs than {ifty nor more than one hundred dollars
for each offense, or be imprieoned in the county jail
for e period not execeeding six months, or both,"

Under the above Zection the Legislature has made it
a criminal offense to fail to ney license feee reguired in
Section 13190 R, 8. o, 1928, ¥o v»rovision is mede in the
Statutes for the enllection of such license feee where the
person hag cverated and failed to obtain sueh license 2nd
pay 2uch fee. For the violation of 3Section 17180 the Legis-
lature hrs provided a penal remedy. There a pensl remedy is
provided in such caeses as this, the eourts hold thst the penal
renedy ie exclusive and that for Tailure to nay the license
fee a prosecution may result, but that a common law sction
will not lie to recover the guount due,

In 2tate ex rel v. Dix, 159 ¥, A, 573, 576, the
Court says:

*3eginning with the eaze of City of Carondelet v.
Plcot, 38 Mo, 135, and ending with State ex rel. v.
Truet Co., 209 ro. 1. ¢. 490, the courts of t:ie

state in an unbroken line of decisions have held that
a tax is not a2 debt or in the nature of a debt but is
an impost levied DLy governanment and that it is not
founded on contract btut operates ininvitum, = »

But further we gaid 'however the payment and collection
and mode of collection of taxez, are necessarily regu-
lated by statute, and if the statute mames a remedy
whieh may be fairly said to be exclusive no other

can De had.' And a specified remedy will be held to
be exclusive where no other is vrovided and the
ordinance 1s entirely silent with respect of any
other, The rule in this state ie that where the
statute or ordinance wholly fails to provide a remedy
en implication arises that the legislative body in-
tended that a civil suit at law would lie for the
collection of the tax but where sn adeguate remedy is
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provided the implication mast De the other way., * » @
We think the penal remedy civen in the ordinance
wag adecmuate =nd, therefore, exclusive,?

The same Tule is announced in Luckey v, Yansag City,
169 ¥, 4, 666 1. c. 671, and is state® as the majority fule
in an annotation found in 5 A. L. R. 1313,

It is, thersefore, the opinion of thia Departnent
that vhere persone have |been permitted to operate without
having to pay the 1icense fee, that those fees may not now
be collected by your Department. Thie, however, would not
prevent criminal actiom being iﬂstituted againet such
violations if the statute of limitation has not barred such
prosecution,

Very truly yours,

ﬁw’/w‘,@w _

Ascistant Attorney Gener:zl.

APPRCVED:

Attorney Cenaral.
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