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CREiiNAL LAW: ~Beer l aw: Act does not mak e it a 
crimi nal offense ±'a- one holding 
distr i butor' s l icense to be 
interested in r e t ail ousiness . 

;J( 
J une 9 , 1933. l9 ·--F I L E D 

r . Javid '1 . Cleve"lgcr, 
irosecuti , \ttor ney , 
Platte Ci tv , '1 F:C'1Uri. 

/~ 
~-----~-3c 

Dear S ir: 

~e are ac ~~oryledging rece i pt of your inquiry of June 
3 , 1933 , as follo s: 

"I ~ very desirous of h vin oome i nfor .ation rel at ive 
to the fol ~o •ing : 

An i nvestigation is being made where i n a certain ~~n 
in t h1 s Coun ty, hold1tlfi a hol esale beer permit , i s 
likely i nterested in a reatcur~tt sel l ing beer under 
a ret·il porn:it . 

1 uould ppreciate y~~ sending me a f or ~r i nd ict ­
ment or i nfo r uation c ~vering t h in a t t er . 

I i ll appreciate a n e3rly repl y due t o the fac t t t t 
I a~ be1nG pushed on t his m~tter ~t t is time . 

Thau.kint; you in advance for t 'J ls along ith paat favors . " 

The nectiono referring t o t he issuance of t he n er mit 
are ao follonc : 

"Section 1 31 39h . Befor e any permit aut horized by t 1'3 
a rticl ~ s~ all he issued and delivered to any npplic., "t 
the .ref or, such applionnt lUall take a""ld cubocribP. to :1n 
oa.th end he ill not al l ow any ! ntoxic t lng liauor o! 
nny k ind or cha.racter, i ncludi ng beer h:1v ing :m ... 1 co'lolic 
content i n excess of 3. 2 per c ent by ei(rht, t o :>e ~pt, 
sto r ed or secreted in or uoon the ~ re ises descr ibed i n 
such peTm1t, and Uhat s 1ch wplicant w11 1 not other'!!11se 
vic,l ate any 1 ~ ~ of t ie state , or kno11ingly allo · c:my other 
person to violate any l R of th i s state hi le in or 
upon such "' TC f'llses . ' 'Pr ovided no e r :ni t s hall be i ost1 ed 
under t Lis act t o any uerAon other t.han a native born, 
or natur alized , ci t1:r.en of t tte •tni t ed S t ates ot' Ameri ot' , • 
and provided further, no smuf'acturer o r d istribut or , 
to whom , or t o w 'l 1ch, t h io 3 C t a t)pl1ee , c'1~1 have rmy 
interest , di rectly or indirectly, in the mtGinecs of any 
oe rson , f irm, c o u;=~ny, or co r poration, nnplying for, 
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secur i tg , or hol dil.(~ , a. per m! t unt"er sub-par~rrro.ph .. c .. 
or sub-paragraph "d" o .• : Sect ion l31.39e of this Act . tt 

SUb-pa.ragraph "c" of Section l 3139o is ao f ol l ows: 

"For a ner "ll t authori zl ng t he s ale of non- intoxio..,. t ing 
beer for c ,neumption on p remises nere sold, ( 10. 00 } 
ten dol l e.re . " 

Sub-paragraph "d" of Sect i on 13139e is as follows : 

"For a permit authorizing t he snle of non- 1ntox1c~t1ng 
beer b y gr ocers and other merchants and de~lers, for enle 
in t he original ~ackage d i~ect to consumers, ~lt ~ot for 
resale , ( 5 . 00), f ive dollars . " 

The three above citations are t he r ect ions under t~e 
beer ~ct w~ich cover the issuar ce of permits , bo t h a s dietrim1tor 
and as retailer. Ther e is not .lin"_, in Section 1 3139h l'J!l ioh would 
i ndicate, e1 ther expressly or by i mplica.t ion , t hat a. viol t ion 
of that Sect ion is either a misdet.ennor or a felony. The 
seotiJn sim)l y provides t hat no person holding a per mi t as a 
distributor or manufacturer s hall 'lnve any in terest, d 1r~otl y or 
i ndi rectly, in t he ousinese of any company d oin,... oua iness s 
p r ovided i n sub-oect1on "c" and sub-sect ion "d" . 

There is nJ general section in the beer 1 ~w w~ich pr ovides 
thnt any viol a t 1on of toe act ohall be a misdemeanor. There are 
vari ous sections wh1cl ~~ye certai n viol at ions m1soe-ern ors, 
and the violatl~n of Section 131 39t i s made a felony. The only 
general sect ion contained in the act i~ sect ion 1 3139y, which 1a 
as f ol l ows: 

"Any person c victed of the viol ation of any nr ovision 
of t '1 is "' rt1cle, the viol ation of which is by t h is "" rti­
cle defined os a ~iodemeanor, and f or w ich n~ s~ecific 
ouniehnent io in th1o art i cle o rov1ded , a~al l upon o ~n­
vict1on t hereof be punishe as o~he rw1se p r ovided by 1 ~~ , 
and 1:1" any ne rson s o c 1victed chall oe t"le !lol der or any 
per mit issued by t he ood anc1 Drug Con i nci oner under 
author i t y or t 1~ arti cle, ~~c~ permit s all fr om and 
after date of sue' c vict i1n, ~e vo i~, ~nd the hol der 
t hereof, shall not thereaft er, ~o~ a -,~r iod of one ye r 
after date of cuch c~nvict10n , be enti tled t o ny oe r m1t 
fo r any pur nose aut 1or1zed 1 1 til l s article. tt 

That section merely pr ovi des t hat" any oerson convi cted of 
t l-te vi .:>l at i on ')f any - r -,vis.:on o:· t he article , the viol ation of 
w1ich is by t is art1ole defined as a misdemeanor and for w~ioh 
no ooec1f1o nu n1s hment 1s i n t .l i fl rt .:. c1e p rovided, shall U""On 
conviction t ~ereof be pun1ohed as ot e~ise provided by l~w. " 
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Section 13139h oonto.lns no proviuion maki ng tr,e viol ation 
of t hat oection a nlsderneanor, ana the viol ation of t lat sec t :on 
would not c'me under the prov1ciors of Section 131 39y. 

Section 44.,4 .., . 8 . •to . 1 029 , p rovides as f11llo ;f" : 

"The tJrma " c r ime'! "offenoe, " and "criminal offenoe , " .hen 
uoed i n t h1o Ol" ti.rlY other statute , c hall t>e c r-"1e lrued t o 
' f"an n.ny offense , ao tTell misdemeanor a a frlony , !or 
wl, io~1 any pun1r.hr""e ~ t by i mpri sonment O"£ f 1 c , r 'Jot h, 
may by law be 1 1f1 icted. '1 

lJ~der thP. def i nitiono in ~he above nect~on , a person vic ­
l atin£; section 13l. :Dh h"'o n ..., t c oml'lit ted a 11 crime,•• 11 offenoe , 11 or 
Mcri. 1·a1 offense,•• .>ec-·lse no 'here ln tho act is the v j'1lnt ion 
of oection 1 31 39h maria nun1ohabl e by f i ne or imprisom~e !. . nor 
are t (Ire ".l'lY wor~a ind1catinr, that t he viola t ::.on ol" ani, scct .:on 
would tle a crime . 

It ia, -,her~!' ore , tha oo1n1on of t' in Deoartr ent that if 
a c.11str1b lt or i i vivl at1on of sect1on 1 3139h should have an interest 
in ':::. ret !!'t i l establ i ahment sell i ng beer 1 t hat he 1s n 1t g til t y 
of a. crime for th~"' re·u~on that 'the Legiol ture h o n 1t made ouch 
a v i {>l at ion a cr i r C". Ho ever, t'1e oerson viol at.:ng onid oect ~on 
could hr-ve hie l ie(' Pe forfeite~ 1>ccause 1 t ia clearly tl'r ln-
te t~on, ns exnreooed i n the 'ct, th:1t t he <11otributor ah -11 ''"'t nl.ao 
be a r et<'iler . I f the ne :rson see ·1'1{; a. liceT'loe a s n di .. ~.butor 
hPd p,n i nterest i n 2 r e t a il tnninecs at thP. ti e o.t' h i, r ~l 1c:--t ion, 
the l ice 1oe ao a distri butor "'1ld n o t be it;."ued t o hi!. If he 
a c qu irf"G E:uch 11te'rest eft e r l-tc h"" s cJ 1et ribu t 0r ' o l ice se , his 
ri ,ht ·o cont1nuc t ~ hold ~ distributor ' s lice1sc i l l be for­
f e ited . 

'.'ery t r uJ y you r• , 

c_c~- ·~ ~--u/;V. J,. . ._., '• V 

Assist n t Att or ney Gen~~ . 

Attorney re1rr-1. 

FWH :S 


