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CRIMINAL LAW: | | Beer law: Act does not make it a

Vi
Mr. David R. Clevenger, : //z;
Prosecuting Attorney, 7,

criminal offense fa one holding
distrdbutor's 1icense to be
interested in retail ousiness.

Adoe ol 151 3TH Jad=12
June 9, 1933, ¥ ¥ILED

Platte City, iiseouri, e

Dear Sir;

3, 1933,

We are acknowledging receipt of your inquiry of June
as follows:

"1 am very desirous of having some information relative
to the following:

An investigation is being made wherein a certain man
in this County, holding a wholesale beer permit, is
likely interested in a restourant selling beer under
a retail permit.

I would sppreciate ycur sending me a form of indiet-
ment or inforustion covering this matter.

I will appreciate an early reply due to the faect that
I aw being pushed on thig matter at t is time,

Thanking you in advance for tliis along with past favors."

The sections referring to the issuance of the permit

are as follows:

"Section 13138h. Before any permit anthorized by this
article #.all be issued and delivered to any applicant
therefor, such applicant shall teke and subecribe to an
oath and he will not allow any intoxicating licuor of

any kind or charascter, including beer having an 2lcohclie
content in excess of 3.2 per cent by weight, to be kept,
stored or gecreted in or upon the premisea described in
such permit, and that such applicant will not otherwise
violate any law of this state, or knowingly allow any other
person to violate any law of this state while in or

upon such oremiges, 'Provided no cermit shall be issued
under t!is aot to any nerson other than a native borm,

or naturalized, citizen of the "nited States of Ameriea,’
and provided further, no manufacturer or dietributor,

to whom, or %o wiich, thie act arplies, shall have any
interest, directly or indirectly, in the businees of any
person, firm, covo~2ny, or corporation, anplying for,
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securing, or holding, a permit under sub-paragraph "c*
or sub-paragraph "d' of Gection 13139e of this Act."

Sub-paragraph "c¢" of Section 13139 is as follows:

"For a permit authorizing the s=le of non-intoxie~ting
beer for consurmption on premises where sold, ($10.00)
ten dollars."

Sub-paragraph "d" of Section 1313% is as follows:

"For a permit authorizing the sale of non-intoxicating
beer by grocers and other merchants and dealers, for sale
in the original package direct to consumers, but not for
resale, (35.00), five dollars."

The three above citations are the “ections under the
beer act which cover the issuance of permits, both as distributor
and as retailer., There is nothing in Section 13138k which would
indicate, either expressly or by implication, that a violation
of that Section is either a misdemeanor or a felony. The
section simply provides that no person holding a permit as a
distributor or manufacturer shall have any interest, directly or
indirectly, in the business of any company doing business as
provided in sub-section "¢" and sub-section "a".

There is no genersl section in the beer law which nrovides
that any violation of the act shall be a misdemeanor, There are
various sections which make certain violations misdemeanors,
and the violation of Section 12139t is made a felony. The only
general section contained in the act is section 13139y, which is
as Tollows:

"Any person convicted of the vioclation of any nrovision
of this article, the violation of which is by this arti-
cle defined as a misdemeanor, and for w ich no specific
punishment is in this article provided, shall upon eon-
viction thereof be punished as otherwise provided by law,
and if any person so oonvicted shall pe the holder of any
permit issued by the Food and Drug Commissioner under
authority of this article, such rermit shall from and
after date of such conviction, be void, and the holder
thereof, shall not thereafter, for a period of one year
after date of such conviction, be entitled to any permit
for any purnose aut orized in this article."

That section merely provides that"any nerson convicted of
the violation of any vrovigion of the article, the violation of
wiich is by t.is article defined as a misdemeanor and for which
no specific punishment is in this article provided, shall upon
conviction thereof be punished as ctherwise nrovided by law."
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Section 13139h contains no provision making the violation
of that section a misdemeano¥, and the violation of that section
would not come under the provisiomof Section 13139y,

Section 4474 R. 8. o, 1929, provides as follows:

"The terme "crime? "offense," and “criminal offense," when
ueged in this or gny other statute, shall be construed to
mean any offense, as well misdemeanocr as felony, for

which any punishment by lmprisonment or fine, or both,
may Dy law be inflicted."

Under the definitions in the above section, a person vio-
lating section 13129h has n ot committed a "crime," "offense," or
%eriminal offense," becnuse no where in the act is the violation
of section 13139h made punishsble by fine or imprisonment., Nor
are there any words indicating that the violation of said section
would be a crime.

It is, therefore, the opninion of this Department that if
a distributor in violation of section 1713%h should have an interest
in 2 retail establishment selling beer, that he 1s not guilty
of a orime for the reason that the Legislature h-s not made such
a violation a erime. ¥owever, the person violating said section
could have his license forfeited begause it is clearly the in-
tention, as expresged in the Act, that the distributor shall not also
be a retailer., If the person seeking a license as a distributor
had an interest in a2 retall businees at the time of hie apriication,
the license as a distributor =ould not be igsued to him. If he
acquires euch interest 2fter he has a2 distributor's license, his
;1g¥t to contimue t- hold a distributor's 1icense will be for-
eited,

Very truly yours,

//’<7_
;A-ﬂh '-4_..-(-#"{//"’// CeAS
Aseistant Attorney ﬂeneé;gi

APPROVTYD:

Attornev Cenerni.




