PENAL INSTITUTIONS! Right of the secretary to use interest
fund of prisomers to liquidate thefts with-
L’ in the prisom.

October 30, 1933 F

Mr. Dan M. M. s”r‘tm B
Department of Penal Institutions /
Jefferson City, Missouri

Dear Sir:

Your request Sor an opinion was in the following
form:

"Some years » the Secretary of the Board

of Penal ssioners undertook the care

of funds belonging to inmates of the State

Penitentiary iting same in & banking
institution which paid § low rate of interest.

Under new banking regulations, this inter-
est has ceased and several n{um and
pcalmn questions in commection there-
2 arise.

homrmtm-{.hnmmumM-
sidble information relative thereto, may I

say that the years the Georetory has
had charge of fund, hundreds——thousande—
of convicts have come and gone; at inter-
vals he has added to thelir accounts and upen
discharge paid them amounts due.

During this same period--up until now--it
has been the practice %o use this interest
fund to ect the Secretary against losses
aris no fault of his own, such as
forg es, counterfeiting or prisén money,
thefta, ete.

AS another $ime, wvhen funde of the institutéon
ran low, undesignnted salaries were paid from
the interest fund, without replacement.

Losses $1,548.32
8alaries- 1,330.39

These figures represent losses and salaries
paid in a previous administration.
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When I became Secretary of the Department
April 1, 1t was known that ty thefts
had been the rule in the 1 room for
several years and I undertook to catch
the theif.

Eventurlly I did no, and have affidavits
in which a convift admite his guilt and
m:[u a former "square" employe with con-
plicity. |

I have also established that $61.50 im
money orders were stolen under uy immediate
predecessor, as weil as other thefts totale
ing approximately §500. Part of this has
been recovered from the convict but there
is no futher hope of recovery from him.

It was the opinion of immediate pre-
decessor, and the practice of former boards
to pay these losses from the imnterest fumd.
au:rdn of the inastitution pupport this state-
mens.

Therefore, I would like to have your opinion
on these pointei-

1. MNay this interest be rightfully so used?

2. Who mow i3 entitled to this interest?
Obviously, it cannot be distributed
over ot acoounts as they have
numbered thousands and shifted too

rapidly.

The fund is not a state fund and it
would seem the state is not entitled
to the money.

It is not a Commission fund and 1t
would seem the board is nor emtitled
to the use of the money, its position
being merely that of agent for the.

state.
The Secretary, it would seem from the
ral ce in conneotion with

rust offices, is entitled to the use
and protc;:t:l of the l::::elt on the
fund, as s charged respon-
sibility therefore and does all the
work in comnection with administration
:: :ho fund aside from his regular
tien.
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3. If the Secretary is properly entitled
to the use of this interest, may he
draw his cheok therefor to adjust
the losses occuring in the pr
and his own administrations.”

There is no provision in the law whereby the
ment of Penal Institutions is required to establish and maintain
a convict fund as described in your letter. Neither is it pro-
hibited in the law.

You have lained this fund as a trust fund, where
the prisoner adds to his account in sald fund from time to time
and upon the prisoner's discharge his savings in said fund are
accounted for and given to him, less all accumuletive interess.
The prisoners who participate understand that they are to recelve
no interest, but that acoumilated interest ie to be used to re~
place losses suffered through no fault of the trustee (seoretary)
such as losses resulting from forgeries,counterfeiting of prisom
money, ete., and that accumulated interest is to be used for the
further prupose of paying salaries for prisom employees not pro-
vided for by statutes.

This trust is just as ecacred as other trust. The
mere fact that thefts from the Department will total $500.00 does
not entitle you to apply the interest from this prisoners' fund
to cover the loss, unless it be the unders with the con-
tﬂmxng prisoners that said fund is held for ] « The
fact that the practice of former boards was to pa ese losses
from the interest fund, would mot justify of itself the .
Former boards may have committed a breaoh of trust. The r
to as you desire can best be justified if the trust existed
for : nrruo. You camnot legally exeoute said trust without
being authorized by the trust afru-nt or arrangement, and the
fact that it was the practice of former boards to pay ‘huo losses
from the interest fumd would indicate that they were aoting in
good faith im the execution of the trust which you presume to ex-
ist. Statements of participating convicts would tend to clarify
the objects of the trust, further evidencimng your right to cover
the loss fevom the interest fund. If the origimal trust cement
be in writing it would throw some t on purposes of the
trust. It ie for you to determine existence of the truss.

Answering your first guestion.

It is the opinion of this office that the interest fund
may be rightfully used, to cover the described losses, if such was

the object of the trus{ ereating the intersst fund

Answering your second questionl
Dnly intended benificiaries are sntitled to this so-
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cumuleted interest. Ascuming the interest fund is & ftrust
fund to be uzed for the purpose of paying losses, the sald
fund may ve veed for euch a purpose =nd the penal

when suffering losses would be entitled %o cover sald loas
with the proceeds of the interest fumd. Thareifore, 1t follows
that indivicduals who have advanced departmental losses would
be entitled to received from the fund thelr advanoements, if
the trust existed for the purposs of covering losses. An ade
vancement under such cirougstances ie a2 loss to the party ad-

vancing.
Anawering your $third guestion.

The secretary to the board should not be am insurer
against other peoples thefts unless it was understcod that yom
were to be such when taking the job, and you assume=d the re-
spomeibility with that understanding. The affice without such
an understanding does not carry such liability. Assuming that
you and Nr. Smith are personally responsible for losses ocour-
ing by reason of thefts of money order amdé other thefts, if
as seoretary be properly entitled to this interest fund in ¢
execution of the trust which you olaim exists, then it would be
iepal for you %o draw a check therefore and acdjust the losses
ovcuring, as you say they did ocour, in the preceding and in
your administration.

Respectfully submitted

WILLIAY OHR SAYYERS
Assistant Attorney Gemeral

AFPROVED:?

ROY BOEITTRAOK
Attorney Gemeral

FOS:H




