COESTITUTIONAL LAW = INTERSTATE COMMERCE - Tax on beer to be sold or shipped
in interstate commerce as violative of the commerce clause of the United States
Constitution,

Fonoreble Charles F, Carter,

Room 404 Cepitel Puilding,
Tefferson City, Misscuri,

Lesar 3ir:

Your letter of Septesber 235, 1933
ia conteined a request
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"tould you please give me your opinion as to the con-
stitutionality of puttiag e tax upon

tiis ztate and shipped to other states, I bell

the police regulations or i

that we cculd get a tax upon the stuff shipped
this state,”

The Constitution of the United States Article I, sectiem O,
Clasuse 3, provides that Congress shall have power "to regulate Ooumerce
with foreign Nations, and amon: the several “tates, and »ith the Indian
Tribes;” and this conmerece clause as early s
(1524) was held by the United sStates su reme Court to give to Congress
an exelusive power to regulete interstete commerce end %o prohibvit the
several states from sc regulating it eo that ‘issouri could rot either
tax or regulate interstate conmeree direetly.

Furtheruore, a tax or regulation cennct diseriminete against
interstate commerce even i the sane subject of the by
by a statute whiech did mot diseriminste sgainst interstate commerce, 7This
is 1llustreted by the case of welton v, Missouri, 91 U, 5. 275 (1876), 23
L, ed, 347. 1In that ouse the court said:

i
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*5at the court in its decisicn replied, that it was lmpossibvle
tc conceal the faet that this wode of taxation was only very-
ing the form without varying the substange; that a tax on the
ocoupntion of an importer was & tax on importation, and mmst
add to the priece of the article, and be paid by the consumer
or by the importer himself in like msnner as a direet duty om
the article itself,”

The court in that case held thet such » tax was invelid., Although aduittedly
the state in that cese could have levied a walid tax on the cecupation of
peddling goods which would be spplicable to persons peddlins goods which

hed been imported intc the state, still that case held thet it was not wist hinm
the constitutionsl rights of a state to base the tax on the faet that the
goods hed been imported, For this reason Missouri could not enmst a tax
statute applilicable sclely to beer to be shipped outside of the state because
in such a ouse the basi: of the tax would be the feot that the goods would
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be shipped in interstate commerce and therefore a diserimination against
sueh commerce,

If & statute should be enacted expresaly taxing all beer originating
in this stete, snd not diseriminsting in any way against beer to be shipped
outside of the state or to be sold im interstate comceres, wuch a statute
eould levy a tax in various possible methods, A discussion of such metiods
and their walidity follows,

I. An cecupation teax on the sanufacture of beer in this state
would be valid under the suthority of  mericen Mfg. Co. v, Ot, Louls, 2950
Ue 5. 459 (1918) in whieh such @ tax was upheld on menufacturing end in
which the court said:

"The queation is whether an ordinance of the alty of st.
Louis, levyin; sgainst manufacturers, especially ss against
plaintiff in error, a West Virginia corporation, a tax
izpesed as s condition of the graat of a license to carry om
& manufasturing business in that eity, but the amocunt of whieh
is ascertained by aud proportioned to the smount of sales of
the manufactured goods, whether sold withim or witiout the
state, and whesher in dcmestic or interstate ccmmerce, is
void as smcunting to & regulation of commerce emong the states
and thus intreach upon the power of the national Comngress
under arts. 1, Zee, U of the Constitution, or as amoumting to
a Saking of plaintiff's property without due process of law,
in contraventiom of the 14tk .mendsent,"”

The faet that the tax is measured by goods some or all of which are fmmediately
to in

be shipped interstate commeree doea not sffeet the result: so long as
the tax i on a valid subjeet such as the ocecupation of mamufaosuring. Cliver
Iren Co. v. lLovd, 262 U, 3. 172 (1923) in whioh the court ssid:

*uining is zot interstete commerce, but, like menufeeturing
is a local business, subjeet to loeal regulstion snd taxatiom,
Kidd v, Pearsom, Us 5. 1, 20, 32 L, ed, 346, 350, 2 Inters.
Com, Rep, 232, 9 Supt. Ct. Re:. b Cepitel City Dedry Co. V.
Ohio, 163 U. 5. 230, 245, 46 L. ed. 171, 175, 22 sup. Ct. Rep.
120; Deleware, L, & ¥, R. Ce, v, Yurkemis, 230 U. 5. 437, 444,
59 L. od, 1397, 1400, 35 sSup. Ct, Rep. 902 Hammer v, Dagenhart,
247 U, 5. 251, 272, 02 L. ed. 1101, 1105, 3 i, L. R 649, 36 Sup.
Ct. Rep. 529, Ann. Cas. 19008, 724; United uine Workers v,
Coronsdo Cosl Ce, 299 U, 5. 344, 410, 66 L. ed. 975, 995, 42

gup, Ot. Rep, 570, I%s cherseter in this regard is intrinsie,

is not affected by the intended use or disposal of tie produet,

is not controlled by scntrecturl engagements, and persists

oven though the business de condusted in close comnection with
interstate commerce,”

1I. A tax on gross regelipts fram the sale of beer scme of which
sales were made in interstate coameree wmould not be valid for a tax on grose
receipts from interstete commeree hss been held in Gelveston, ousten &




3. fHomorable Charles ¥, Carter Cetober 10, 1933,

Sen intemieo Ry, Co, v. Texas, 210 U, 5, 217 (1908) even where non-dise
eriminatory % be a tax on such commeree and prohibited by the commeree
elsuce,

I1I. £+ tax on the net incoue from the sale of sueh beer evem though
part of the sales were in interstate commeree would be wvelid under the
suthority of the ease of United “tates Glue Co, v. Town of Oak Creek,

247 V. 5. 321, but presumably you would not be interested in such a tax
in view of the existence in Uisscuri of em income tax,

IV, A frenshise tax also presumably would mot be eatirely setis-
fastory to you as it would only be sppiicadble %c corporations and your ine
gquiry did not desl with a tax on corporaticns alone.

V. An inspection fee which would apply to goods to be scld ia
interstate comverce would be valid under the suthority eof Gaanc
Oo, v, North Carclina Bospd of igriculture, 171 U. 8. 345 ( ) becsuse
the Constitution of the United States irticle I, Jection 10, Clesuse 2
provides as follows:

"No state shell, without the comsent of the Congress,
lay any imposts or dutiss on imports or exports, :
e, £ - A v d bu
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However, inspection fees cannot be used as sources of revemue on goods in
interstate commerce as was pointed out by the court of the last cited case
as follows:

"If the state law of Texas which is complained of is
really an inspection law, it 12 valid and binding, unlese
it iaterferes with the power of Congress to regulste commeres;
and, if it does thus interfere, it may still de walid and
binding until reviszed and altered by Congress, The ri: it
%o make inspeotion laws is mot granted to Congress, dut

is reserved to the states; but it is subjeet to the pars-
mount right of Congress to regulate commerce with foreign
nations, and axcng the seversl states; and if any state,
as ammeens of carrying out and executing its inspeetion laws,
imposes sny duty or impost on imports or exports, such ispost
or duty is wvoid if it exceede what is abasclutely necessary
for executing sueh inspestion laws,”

For o similar reason the police power of dssouri would not justify a reveaue-
reising measure because altiough the states are allowed to infringe to a
certain extent on interstate coomerce by regulations to proteet the health,
welfare snd morality of their citizens they camnot under sthe guise of the
police power wvalidly raise revenue, 716 Suprewe Court of the United !tates
in yugler v, Xansas, 123 U. . 623 (1807) in dfseussing this problem said:
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“I% belongs to that department (referrin: to the lLeglslature)
{0 exaxt what are known as the police powers of the state, and
to determine, primarily shat meesures sre appropriate or
needful for the protestion of the publie morals, the publie
health, or the public safety.

It does mot at ell follow that every statute enacted ostensibly
for the promotion of these ends, is to be acespted ss & legi-
tisate exertion of the poliee powers of the state, There are,
of necesdity, limits beyoné whish leglalation cannot righte
fully go. * * * If, therefore, a statute purporting to have
been enacted tc proteet the publie health, the public wmorals,
or the publie sefety, hes no real or substantial relation te
those objeets, or is a palpable invasion of rights seeured by
the fundsmental law, it is the duty of the courts to so sdjudge,
and thereby give effeet to the Constitution,”

Fer the sbove reasszons it is our epiniem that an cecupation tax on
the manufacture of beer in this state net i eny way diserimineting sgsinst
or referring to the fset that part of such besr will or may be sold or
ehipped in interstate comuerce would be & valié Sax, snd that of the types
of taxes above disgussed such s tax would seem to be the most desirsble.

Yery trul, yours,
EDWARD H, MILLER,

APPROVED: ASSISTANT ATPOSMEY GENERAL.




