CITY ORDINANCES: Construction of the same in the manner of
filling public offices.
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Mr. J. H. Campbell ;G E L 4 | s

Nember of the City Coumeil
Higginsville, Missouri

Dear Sir:

September 29, 1938 l = {

 § y acknowledge your request for am opiniom.
Your request was the following form:

*1 am writing you in regard to & matter
concerning our city.

The City of Hi 1le has a municipal

plant & Board of Public Works
hmgthltrorunmhnn

&ppo.

managed for the last seven years. The
ordinance under which this board was ap~-
pointed states specifically 'that mo more
than two members shall belamg to any.ome

political 's but the mayor for some
reason 'lo any one l:pozntod three
Republicans and one Democra I take the

, ition that the whole proceeding is

rregular and a violatiom of the ordin-
ance under which they were inted
and for that reason is 1 a.*

In your query I have comsulted McQuillin
on Municipal Corporations, the second edition, which is a lead-
ing suthority in the Unitod States, and I find that 1% provides

as follows: BSection 434.

"’ﬂu tm atl
yppointment, term in office .gam,

pal offisers,
h?u and iuunnes. their o
oathes and bonds are

Btate Bmﬂmton g mu—
pal harter snd griinamces.®
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aﬁw

Section 448 pmtdn as follows:

no such mnorl'ly.
has no mthorl oxecpt vhat is ex-
L.nlr and mnn conferred upon

LA Yy "m ::;. o’
or oy council or ac te
ing within the scope of the law.”

Section 472 provides as follows:

a < 'S ; ..l
arily no subsequent declaration by'mul-
officers can validate it. Ihe zight

3he W
or Lhe

« 1%t can-

from that the

mayor who seeks to mummd
executive officer. power im usually
u ono of the t:ezmttvu of
sovere the absence of
the evi oummt:uy uomt

tul g;u— that the appo

In treating upon the topiec "Publiec Offices® I find
that Corpus Juris, Section 37, ». 937 provides as follows:

*"The eral provisions of the State
Constitutions prohibit 'testes’ for hold-
ing office are usually so mtud as to
prevent the reguirement by the Legislature
of religous or politieal q‘nzﬂuuou.

Y T
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ical party, is not a8 providing
a po cal fication, and a statute

authorizing of officere
th two ln:m‘po-l.t-n'ul 'crnu

sire -uh nm to ally hhulf
with mormahu of the two

dominantg ties, thus dutrwia‘ his
free dlug;r in nttoﬂ politieal.”

§ .
'
i

Corpus jurie, Sectiom 66, p. 953 provides as follows:

"It is essential to the wvalidity of an
appointment that there shall have been
a oo-ﬁ:m- with such valid conditions

Article 14, Section 9 of Missouri Constitution provides

"The tment of all officers not
oth se directed this Constitution
shall be made in A& Bannmer as may
be preseribed by law.”

In the case of Wingate v. Woodson 41 Mo. 227 1. e¢. 330, our
Supreme Court saild:

"The power of the State to declare in
its M-lnm ml or, when that is

-um mo-xl ':g-uuu

tut of muuty to office, is as
clear ané unquestionable as in the
power to fix the qualification of voters.”

In 2 Blackstones Commentariecs 368, I find"office® defined thus:

"An office is the right to exercise
T e Tmotamete: e ste”
- - e el
=} onringri~ o
Our Supreme Court laid down the rule in State ex rel v. Bus
135 Mo. 326 1. 0. 331, as follows?

“A public office is defined to be the




Sonter, ST BT 08 SHHL Sora given

period, either by law or emduring
tf‘ Rower,

St the pleasure c -
an individual is invested wi some por-
tion of the sovereign functione of goverm=

ment, to be exercised by him for the beme~

fit of fke publiec.

A L Ak
quir o verform es is a publiec
officer.*

Then again in State ex rel v. Hackmann 254 §. W. 53-300 Mo.
59 1. ¢. 67, our Supreme Court said: '

syt £ B LRI

volve in their performance the exercise
of some portion of severeign
whether great or small.

Sgaodited 1o, fhe pamaas

e given to
him by law, who exercises the functiome
gonc:nlng the office assigned to him by

aw.

In the case of S8t. Louis v. Sparks 10 Mo. 117 1. c. 121, our
Supreme Court said:

"Snd @ poreon ie

£h a
% aw, iﬁe appoin ie mno$,

qu
therefore, void. The person ‘:gpointu
ie de facto an officer; his 8 in the
diecharge of his dutlies are valid and
binding. He may be guilty of usurpation,
and be puniched for acting without being
qualified, but the peace and repose of

society imperiously require that his
ofﬁoizl :cptc 80 zu 3 others are con~

cerned, should be valié. This is true
of the highest and lowest oi‘ﬁc:r: grgn
the Governmor to the comstable.

A etatute preseribing gqualifications %o
an office is merely directory, and al-
though an appointee does not pessess the
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the requisite gualificatiomns, his ap-
pointment is not, therefore, vold.
less it is so expreuly enacted."

In State ex rel v. Newman 3 S. ¥, 849 - 91 Mo. 445, our Su-
preme Court said:

*The election of a person to am office

who does mot possess the reqnil:lto i-
fications, gives him mo right to hold the
o!fioo. ._ of -

: .‘ the cour$, to be
tlth a certi:uuto of clutlu—-oﬂdmo
of title to that to which he has mo right?

In State ex rel v. Draper 48 No. 313 1. c. 315, the Supreme
Court said:

*The cmini.on 1mnod tdl with the

uld ﬂly be
doprind or it or oultod upon due pro-
cou. in the nmr rescribed b lu.

b gl s pe
il some o© person lmny unb-

nsm a better nd a higher right. *

e

v y and fairly emtitled
the office, the court furnished the pro-—
per and appropr:ll.to mode for seeking

"‘"' ..!‘ﬁdfﬁ’ﬂ‘ B, guee

e law points out.®

The foregoing citation having ed to us a fair
knowl as to wvhat gnt "offices” and officers” within the cin-
templation of the law, we are of the opinion that the ordinance
of Higginsville properly describes a constitutional effice known
as the Board of Public Works, which office is within the
of your Mayor to fill. This ordinance is a legislative act of
your eity and its comstruction should bde by the rules governing
the construction of legislative acts. The words of the ofdinance
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are not teohnicnl and their ordinary usual and notural mean-
ing is necescarily thedr legal meaning. Ve camnot conveive
bow said ordinance could attain but one conastruction for it
18 written *"that no more tham two mexbers shall bel to
N et TiatiaertTie 1o Lenily Cotmmmat 05 T113 t0e
or i y smpower
office with three Republicsns and one Democrat by any forced
construction of words. The ordinance expressly forbids.

It is our opinion that such an unauthoriszed appoint-
ment to office 1o you olaim was made, i8 not absolutely wvoid
unless the ordinsnce so expressly emsots. Such an appointment
is illegal, sud anyone who holds said office or offices under
such an unausiorised q:golatmt is & usurper in office, holde-
ing the same mt:g the Nissourd Constitution and the
legislative act p ding for sald office. His commission by
the Mayor 48 prima facia evidence of his right and Sitle to
said office. If error was committed in appointing members of
said board, a8 stated in your letter, quo warranto pnoouunﬁ.
can be started onuﬁuuﬂMrlmlﬂchtto
office can be judicially determined.

Respeotfully submitted

WILLIAM ORR SAWYERS
Asgistant Attorney Cenepal

APPROVED:

OV HeETTTRIOE
Attorney General

wOBIH




