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Hapton, Missouri,
Dear aiﬂ*

¥a are atknowliedging reseipt of your letter im whish you

inquire as foﬁlﬂuz

*Through your vsiuned and mﬂ highly sppresiated
sseiatanee L. T. Stouffer, a member of our sbheol
board, han besn removed, Thie, howsver, doss not

emm‘;lr slimingte our trouble.
The teasher (Tirginis Abney) the leasher he {(i.

1.

Stouffer) tried to eleet claims thet the ventract

she hes is as Eﬁoﬁ as sny she ean 5, which
is the eontrast signed by her felstive (L.t
8touffer who was the president of our board ur

pation at um am he tried to eiut Y. Abne
u B tnﬁex in our sghool.

B&m wesks u’tn auboel nmua ml sfter L. T

¥

Syouffer, & great uwacle of V. Abney (the hmw}
had been removed, and sll vetansies in the hoamd

filied, we woted by & majority of five votes %o
rekain V. Abmey for the remainder of the term,

od,

of eourse, wounld p “her for %he remainder of the
" sthool yeap--but refuse to pay her for the firet

seven weeks becsuss of the way in whigh she (V.
. AWmey) segured the position.

She refuses to aseept and sign a new sontrast,

anl

is teasbing now as she has been sinse the Deginning
of sohool, Sept. 4, 1933. It iz reported that ahe
intends to teash the ryemainder of the sehool year
and then eue the sghool board for the full gmount

of her falaxy.

1. Is ¥. Abnay a 1 ?anr elected teacher under

these siroumstances

af ter xetnsing to sign her
gontraet)?.

2, Slm we voted to retain her in scheol rather
than make a change in the fasulty {whick is organ.
iged for the sghoal work of this sochool year] is
it expedient for us to let her sontinue under these
sireumatances, or should we arrange for the emplowy-
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uent ¢f another tegoher in her stead?

3. Binee we voted to retain her, is 1%t mosording to
law for us %o pay her the salary dus her for the re-
mainder of the seheocl year even though she refuses

%o socept the new gontragt?

4, S8ince she hes been leﬁally elacted seven weeks
gfter sobaol started, is it possible for her to
eollest for the seven weeks of sebool before her 1ﬁgi1
ele#tian?

Plense amrm thess mqniriu  somber, and if yon ean
get a reply to na by return mal it;wdll be & great
help to us in eliminsting thie trounble in our sshool
g8 the tescher's (V. Abney) father is trying to sreate
a8 maoh trouble as poseible for us beeanss of our
breaking uwp thelr family affeir in our gebool, and %o,
nta§f: to have a schoel board mesting Friday, Nov, 24,
18

¥e shell Tiret discues the 1au~apg11ﬁahle to yamr‘inquixy
and then sttenpt to answer your spegific guestione in order.

Section 9200, B. 8. Mo, 1938, provides as followe:

*The board shall have power, st a regular oy spegind
seeting, to contract with and employ legslly qualified .
teachers for and in ihe name of the ais erw;«» all -
speeial meetings shall be galled by the president aad
eagh menmber notified of the time, planeé and purposs
of the mesting. TYThe contrsect shall be made by crder
of the bogrd: shall specify ihe munber of monthe the
school is to be tamght snd the wapes per wmonth to be
peid;: shell be asigned by the teseher and the president
of the bosrd, and attested by the slerk of the distriet
when the ieather'a eertificate is filled with gaid
elerk, who shall return the certifionts to the teashey
at the expiration of the term. The sextifiscste sust
be inforse for the full time for whish the contruet

$o made. The board shall not sapley one of itis mem..
bere as tescher, nor shall the teacher serve ss elerk
of the ﬂilfl‘i&t 411 transaoctions of the board under
this assotion must de regorded by asd filed with the
aintriot olerk "

The above sestion was amended in 1933, but no mteri,al shange
was msde so Par as wpolying to your case. Seetionm 9310, R. B, Ne.
1929, provides as follows:

*The contract required in the prepeding section shall
b» sonstrusd under ihe gensral law of eontracis, wassgh
party thersto being equally bound thereby. Neithsr
party shall suspend or dismiss a sehoel under said con-
tragt without the gomnsent of the other party. The
‘board shall have no powsr to disziass & teacher; but




shonld the teachor 's certifieate e revoked, szid
contraot ie thereby annulled, The faithful execu-
tion of the rulee and regulztions furnished by the
board shall be considered s pert of said contract:
Frovided, said rules and regulations are furnished
%0 the tatﬁhar by the board when the contrast is
made. Bhould the teachef fail or refuse to comply
with the terms of the pontract or to exegute the
mles and regulations of the board, the bosré may
refuse to pay said tescher--sfter due notice, in
writing, i8 given by order ef the board--until
sompl ignes therewith is rendered, Should the
sehoolhouse be desiroyed, the contrast becomes voig,*

In comstruing the above sections the Court of Spreals in
thu gane of Boswell ¥. Uonsolidated Sehool Distriet ¥o. 8§, ¥
¥w. {2d) 865, 657, says a® follows: i

' %& gontract hotwsen a snﬁaﬁi—taaﬂhﬁr 4nd a school
district, by which ihe temacher is employed to teaech
the suhoal, mist be in writing, and the statute
{Seetion 11137, Rev., Stat. 1919) presoribes what
shall be ineluded in the sontrast. Section 11138
of the same statute provides hhat the gontraect
required by segtion 11137 ehall be sonsztrued under
the genersl law of gontracts. Under theme provi-
sions of the statute, it has Dasn held that a bind-
ing eontrast betwsen the sohool district and a
tencher may be nade without the formal contragt,
reguired by seetion 11137, heing exeuatad as thercin ‘
required.”

The gontrast consiated of the appointment of the teacher by
the board and her notificsation that she had been appointed, to-
Eﬂﬁhtﬁ with 2 letler from the teasher somepting the apvaintﬂtni.

fe Indgment was in fawor ¢f plaintiff, the teasber. The dim-
tfia% mought to review this decislion in the Suprems fourt, but

the Supreme Ocurt im 18 8. W, {24) 81, refused to review the
ﬁﬂnﬁ bapsuge the relstor had not eamplina,with the rules of the
aonyt. The deelsion of the Court of Ipnailn, tharefaro, *ae
nok sffoated by the removal $o the Supreme ,

 In Zdwards v. School Distrist Yo, 73 of !hrlst&an County,
53?‘3. %. 1001, 1003, the gourt, 1n eonstruing tﬁa above gection,
BAYS:

*Plgintiff in the sauszeat bar f1led her written agsli*
gation, duly signed by her. Tt specified as to the
goheol, term, walary, ote. This aprlieation may be
termed an offer, and the board of direstors not only
made an order acespting this offer, but went turi&cr.
and eash dirs¢tor, ingluding the gzeaid&nt signed a
uritiug whish evidenced the contraet whidh they had
peated by thelr saceptanse of record. It alse
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appears that the elerk of the distriet sigaea the min-
utes of the board accerting rlaiotiff's apslication te
tesch the echool. This record shaows that every re-
guirement as to writing and signing, made by section
11137, wae fully met. There is no axgument against

the 1alidlty of the contract except that 4t vae nqi
formally written uffom a separate »aper and there

signed by all the parties requéred by the statute, )
Bueh is not neceeseary and could not be made sowithout
mgking the law respecting teachere' sontracts different
from the general law of contrasts., Ye hcld that ﬁlain-
ti!f*s contract wng valld and binding.®

I iﬂﬂﬁ ¥. Oonsol idaied School Bistriat 7 8. %, (2d) Zﬂiﬁ,
the Gbﬁrﬁ BayB: ;

"¥nder $he plain terms of this statute the school
board hasz no power or suthority to disnias the
teasher, and any ootion of the bosrd looking to
that and would be ultrs vires. .

It is sppavent from the above cases, in construing the
above miatutes, that a valid contract may exiet between the sthool
board and the school teacher, sven though ths sgreement is not
tranaposed on a eseparate sheet and signed by Yoih parties, The
Qourts hold that Section 9208 ie direclory amd¥ mandatory, and
that a gontract between the two may be coneummsted even though
the gontraot may not be in the form required by the statute,

i At the time ghe was firet employed we assume $hat she
sade her apolleation in writing and that the board in regulasr
meeting, by proceedings duly entered of record, seeepted hey
appl iestion and thereafter entered into a separats wriften con-
tragt with he¥., 4% that time, however, her ungle was on the
board and partieipated in her elaetian, in viclation of Seetiom
18 of Artiele XIV of the Conmtitution. We beliewe that contrast

. 31legel for the reasons we will hereafier set out. After the

removsl of the related director the present board ra~ale¢t¢d
thiis teacher and we amsgume that the minutes or record of the
bosrd so disclose. A%t the time that they re-cleeoted her we
ohall sesume that her application wae #%ill om file and believe
that in view of the foregoing degisions a legal contrast wos
entered into between the distriet and the teacher without any
separate ocontraet in writing being eaxpouted, and it now appears
that she refuses to exsoutie & sepsrate sontract. Bhe is, honu
evar, rendering servies to the distriet srd teashing school,

™e guestion srises then, and it beeomes =z queation of famet,

s $o which gontract the tegsher is now operating under, 1f

the teasher ie relying molely upon the contrast entered inte wvhen
the related dirsctor was on the board, it presents one situation,
but if she is relying upon the econtrast made by the new boand

it presents another situation, and we beliewe that she may rely
under the authority of the above deeisions, upon the usontrset ﬁi

eaploynent made by the new board even though she refuses to sign
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an independent agreement. It therefore becomes neoesgary to af-
eertaln why the teacher refusee to sign the new contract. ¥,
therefore, would suggest that before any definite action be
$aken by yaur board that you aseertain and heve sufficisnt
proof as to why this teasher refuses to sign the seoond contraet.
3If she refusee to sign ihe second conitraset and degnies that she
wade any contraet with the district after the new board wae
formed, then heor rights would have to be determined under the
nentramt executed while her unele was upon the bosrd. If, how~
‘;2 she olaims that in order to have a contraet with the new

then you have Piz:éhte;garsitnxtiﬁnﬁhy::aas@n”af'ﬁheifaragﬁinsihi

eases that in the hands of an astute lawyer might cause your
distriet some difffculty. In s much as it iz apparent thal
you will have some difficuliy with thies tescher, we will trv %o
poing out the warious phases of the situstion.

Bhe cannot deny hav any other vontract except the one

%o which her uncle wes = ty, snd recover upon the contract made

betwoen her and the pew beard However, the mere fact that she
refuses to sign s separate contract whiéh is now being offsred
hey, while it may tend to show that she ia not elaiming undédy
the second contraet entered into with the board, wved, at the
sane time she might explazin her refusal %o aign in sugh a way
a8 the court would find that the seecond ®ontract was a good
eontract.

¥e 40 not believe that the firet contraet im . valid for

- the reason that =2 relative related $o her within the fourth

degree partiaipated in her eieaﬁion. In 13 €. J. 421, 8ee, 352,
it it anigs

'?r&queﬁﬁiy s statute Imposes a penality on the doing
of an aot withont either prohibiting 1t or expressly
deelaring it illegal or woid. 1In cases of this kind
the degiclone of the courte are not inm haramony, The

. gensrslly announesd rule 1s that sn agreement founded
on or for the doing of such penalized apt is vold.
In accordance with the view of Lord Holt in an old
case: ‘'Every sontract made for or gbout any matter
ar thing whish is probhibited and made unlawlful dy
any statute, im a void eontraet, tho! the statute
itself doth not mention that it shall be o, but only
infliots a penalty om the offender, becsuse g penalty
impl ied a prohibitiom, tho! there are po prohibitody
wrds in the gtabule, * ¢ * and it would seem that in

 all onses the true rule im that the question is one
of legislative intent, and the courts w»ill look %o the
lsngusge of the atnxutn» the subjeet matter of it,
the wrong or avil u%ieh it geekn to remedy or nrevent
and the purpose sought to be gccompl ished in ite
enagtment, 2 =

‘ We are of the opinion thevyefore that the fipst abntrsﬂt in
degal for the reason that her ungle sxersised bis right %o
ﬂlﬂﬁ her wiile a menbew of the bogid. Bueh being troe, she would
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not be entitled to eompensation under that eontraet for any ger.
~ wises performed thereunder. We do not believe, however, that this
teseher will risk hay compensstiom for teaching the term upon
the welidity of the firet gontraet, but believe that ghe will
gontend that the new board entered into a velid contraet with
her after the remowal of her unele, and that she tsught uader
i%, and will excuse her refusal to enter into a separate sgree-
went in scme appropriate manner, We therefore angweT your ques-
tiomsx ne follows: . o
(1) That 4% is not necessary, according to the foregoing

dscisione, in order to conetitute a valid gontract between the
teacher and the bogrd, thal 2 separate instrument in writing be |
exeonied by the psrties, HNHer application was on file with the
Peard a2t the time she was elected by the mew board znd the new
board, as shown by iis records in writing, did elect her as
%euﬁhor. This would constitute a good eontract betwsen the
teacher and the board and her refusal %o sign an agreemeént,
indspendent of the firet econtract, would zaise an iscue af
st am to whether she wag t»aﬁhlng !nr 8 remainder of ithe
ta!h.uaéer the new contraet and is a' matter which she might

be able to explain to the satisfaction of the court. :

{2} Considerin g that she might have a good contrapt with
the bosrd, notwithstanding her refusal to sign an independent
dosument, we do not believe it expedient to diamies her and
gmploy someone else in her plsee. Under Segtion 9210 and the
Wood sase abovs, the board hes mo right to dismiss a teacher
with whom they hava a2 ¥valid conirpoct and we believe that in view
of the involved situstion it would be better for the beomrd to
trest the situation az though thers was a good eontract entered
into betwaen the new board and the teacher,

{3) Assuming that the new board hss s contract with h&r,
we believe it would be lawiful for you %o pay her her salary for
the remsinder of the school year 28 ghe earng it., If, howevey,
you ¢an conglusively prove that sche denies having any eentrag%
with the new bosrd =smd reliec golaly ubpon the written instrument
exsputed betveen her znd the hoard, while her unele wae a membey,
then 1t would nol be proper for you to pay her her salsry during
the remalnder of the tern.

{4) Assuming that she was legelly electsd by the new board

seven weeks after the term beganm, that fact wonld not justify
rnu in paying her for the seven wseks teaching which she did

¥ to her legal elegtion. Whether or not she can eolleet for
thm aa#en weeks she taught prior to her seeond election depends
upon whether or not the contract entered imto betwezn her and the
board, of whioh her uncle was a merwber, wss a legal contrant. We
ate of the opinion that it was not a 1&331 eontract znd that she
esnmot eollect for the first seven weeke of her teaching.

The relationship between this teacher snd the bosrd gives
rise to a mixed guestion of fact and law. We do not delieve that
her refusal to sign the independent doeument is soneluelve of the
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faet that she is relying upon the first econtraet entered into between
this district and herself. We have trisd %o point out aboye the
warious situations which might arise wherein the board would be
liable. ¥e believe, thersfore, that it would be a better poliey
%0 eonsider that the seeond gontrast is 3 valid contract until
she has taken a3 definite stand which would determine tae beard's
Féghts, By adopting this positiom there is only seven weeks pay
in dispute, If you adopt the attitude that her refusal to sign
the independent dogument prevented the new sontraet from ednming
intoc existense and replace her with some other tegcher and refuse
%0 let her ieach, then wupon s proper showing she might be able %o
regdver her pay for the balanée of the term,

Very truly yours,

APPROVED::

Attorney &enbral.

p 4 13838



