_APPROFPRIATION--"IggrDalry Products imspection” paid out of gzeneral revenue
fund and all licenses and fees derived by virtue of suech in-

- \‘/’.‘ speetion tc o into general revenue,
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fionorable J, ., Preshears,

Comuissioner, 5]
“tate Department of sgrieuliure,
Jefferson City, /issouri.

Dear '¥r. reshoers:

Your letter of .eptember 17, 1975 has been regeived in which was
contained & request for =n opinicn as follows:

"Thia department hereby requests your epinjon on ection ;
of fcuse bill 547, pege 66, Lews of “igecwri, “igg-ieiry
rroduets Inspeetion™, as t¢ wiether it was the imtent and
action of the Legislature to group the three kinds of license
fees into one fund, setting up a fund from guch earned fees
for the inspection service of the 1933~%4 blemnium,

sopate bill Ne. 42 (page 166, Lews of Missourt) trensferred
the rgg Law to the Department of igriculture., senete bill
io, {page 171, Laws of 1933) transferred the Vilk-cream
‘tation Law %o the Departsent. Semate bill 15 (page 253, Laws
195%) tranasferred the Iee Cresm Law to thie Depariment.

The rgg=lce Cream and Creavsyilk . tatiom lieense money and
inspection are dependent upen thie sppropriation belng eveil-
ahle depemdent upon t.e memey being earned befcre being spent,
and if this money is not tesmporarily segregated intc a speeisal
fund, it meens thei the inspectiion service csn not be started
sud continued during the shortege of general revenue, v“ithout
inspection, the licenses ean not be honorebly and legelly
eollected. It i o service end a revenue propositicom, if we
see it rizhtly.

ir there is to be no inspection, the tate should not even so
mueh ss try to collect the ligense money, The new Jtate le-
partment of Agriculture is about ready %o start its inspsetion
service, which i¢ ac generally denendent upon the availability
of the license fees under t:is sppropriation that our work will
be paralyzed, exeept as ihis momey shall be available from
earnings, sinee we comsider thet the Leglsleture set up & fund
for this purpese,

‘hile it =ay be superflucus informaetion, as to tals incairy,

tut we beg leave to 1i:t the esrninge from these three license
laws for 1931=32 fur the full ¢4 months therecf, sz follows:

igg Llcense, 190,946,005 iilk-Cream Stetion Lieemse, 211,754,003
Iee Cresm Lieemse, /15,102,003 TOTAL #5,000.00.
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Please bear in mind that the appropriation made sgainst
the above licenses is omly 777,000 for 1933-34.

¥ot only #ill the innpectlion service be hampered, but it
will embarrass t'e clerieal work necessarily related thereto.”

The nearrow gquestion presented by your request is if the sppropriastion
of 1933 for 'gg-dairy iroducts Inspection (Laws 1333, pege 6b,  eetiom 5,
such seetion beinz hereinafter referred to ss "the appropriation set”) ia to
be paid out of the general rewenue fund of this state or cut of come special
fund arising from licenses and fees collected in conneetion w»ith sueh inspee~
tion service,

This question hinges on the proper construction of the appropriation
aet which is as follows:

"56@. 5. ZIgg-Deiry Products Inspection.--ihere is hereby
appropriated out of the state treasury, cheargeable to the
genarel revenue funé, fur the yoars 1933 snd 1954, the sum

of thirty-seven thousand, eizht hundred dollers (337,000.00),
to pay salaries, wages an! per diem, and other peneral expense
of the ‘tate Depart=ment of igriculture and Commissioner of Agri-
culture, for the inspection of eggs and dairy products, from
licongses and fees colleoted frow silk and cresn station licenses
provided in artiele 5 of chapter U7 of the fevised itatutes of
1929, egg liceuses snd fees provided in article 4 of chapter

93 of the Revised tatutes of 1929, end the ice creem licenses
snd fees provide 1n article 5 of ahapter 93 of the Hevised
statutes of 1929, as follows:

As Perscnal ervice:

For salaries of not to exeeed elght inspeetars at not
to exceed ons hundred twenty-five dollars (£125.00)
per month esch, end other needful ex.loyees of the
upm.a'.f.\‘r‘mm.-------------,ﬁla.m.

Be Additions:

Gperative and transportation equipment, including
office furniture snd equipment = « = « = = = « « =« 1,000,

De Uuperation:

General expenses, including ecomwunication, printing and
binding, transportation of things, travel, station-
ery and office suppliceg = = = » = = = = @ w a = = 10 .
fotal, State Uepartaent of sgriculture » «00"

However, this gquestion of wastruction will require a brief analysis
of the revenue systesm of thias state, end of the statutes providing for egg =nd
dairy products inspection and fees therefrom and suclh snalysis will comsist of
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two parts, I, disposition of fees prior % the sppropriation aet, nud II, dis-
position of fees by virtue of the appropriation set.

L.

The Comstitution of 'issouri, irtiecle IV, “ection 43, provides in
part as follows:

All revemie cclleeted aul moneys reccived by the tate frea
any source wihatscever shall go inte the treasury, and the
jenerel Assembly shall have nc power to divert the sane, or
to perait sorney to be drswa from the treasury, exsept in pur-
suanee of regilar sppropriaticne asde by law, * 7 ¥ t»

The Comstitution of iiesouri, Article I, Seetion 17, prevides in part as
follows:

"All mOneys Luw, o at any Lime hereafter, in the “tate treasury,
belonging L. the “tate, s .ull, lamedietely on regeipt thoyeof,
be deposited Ly the Treasurer to tie eredit of tLe stete for

the benefit of the funds to which they respeetively belong, in
such banks * * * *-,

In agecrdasnce with Article i, Ceetdon 1), Just quoted, the Legislature has
enacted three slatutes which are as follows:

“411 moneys now belongin: te or that may el suy time hersafter
belong to the state, that'is mow in the stete tressury, o that
hereafter muy be required by las o be paic lnte We iressury for
any purpose whatever, shall ifuwedddtely on receipt thercol be de-
pesited by the treasurer t¢ the oredit of the state, for t'e bensefit
of the fund %o which such monsye respectively belong * * " * i, .,

Yo, 1%‘;’. a0, 114”).

"ihe treasuwrsr slall keep separatle aceouni:c of the funds of the

state, and mey require sny depository to do the sase, showing the
pane of each fund te which the momey belonges sud the amount eof the
interest paid by any bark, end seid intereat shall be epportioned
end eredited tw such funds wmonivhly." i, 5. Yoo 1929, Seo. 11471,

"All fees, funds aiud soOuecys [1om Fhaiscever swurces received by

any department, buepd, buresu, comasission, institution, official
or ugerey of the statle goveruwen: by virtue of any lew or rule

or regulation made in seecordance -ith eny las, shall, by the
effieial suthorised ito redvive sace, and ot statel intervals, be
plaged in the siate ireasury w the eredit of Lhe particular
purpose or fund for wihi:h collected, and shnll be subject to appro=-
prigtion by the General ‘ssenbly for the particulsr purpose or fund
for whiech cocllieoted du -ing the bieanium fin whieh collectsd and
sppropriated, * T * * '" lawe 137%, pege 415.
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™ha above oited epd guotod eunatitutionel and statniory provicions
zak o slser the followiug two propositions:

1. ht e funds ovileated frem license fees Mur esa=ldalry p- duots
inz;eotion “ust Be paic inio Lie state tFeasury.

2, 7That they must be Qeposited by ilis stete Weasurer W e e it
of the paPticulsr fund into which the statute previding f.r L eir eallecticn
requires t' en to be put,

L QR oAl REWENU. T

1. The state tpeasury int w ieh all state funde -ust go i8 not Ve
E6 o 88 e gonersl revenus fun! of the state. The stets treasursy c.aprises
all stete soney end as provided in irtiecle ¥, "eetion 15 of the Torstitition
above zuoted the state trossurer is required to jlece ell mome s in t.c otate
treasury “for t'e bemefit of the fupds 10 whick they respeotivel  belone,”
Thet the general revenue fund ia serely one of the particular fundas ic the
eredit of shish =tats money shall bo rinced appears froa the oese of %ete ox
rel Tath v, Fendersen, 150 v&, 190, 60 I, <. 1093 (1301).

“Mit again, seetion 1), uttcu 1C, lsaves no drubt watever
88 to tha Intentien of the comvention, [t requires that *all
moncys now or at any time hereafter, iz t'e “tate Treasury,
belonzing to the Ctate, ahall ilmaediately on resel;t thereof e
deposited by the Treasurer o the orediti ¢f the “uate for the
banefit of the Tunder o wnich thoy respagtively delong in such
benk or barks® ns may be seleeted ander ot seetiosn,

S¢ that 1t will not do tr eny tint o “ocnstitutien requires

all revenues of the tate %o be Mirst ~=1d {2%0 coe georeral oF
con-on “und and thep disbursed in the order noved in seotion

43, article 4, of tbe Comstituticn.” (160 e, 190, pp. 210, 211,

Thus it is clear thet ell moOney going fnto ths state treasury 4oes notl go inte
one genersl revenue Tuzd, after whieh it is put intc several =pecial funls,
lsaving the residue ar trs gemepal reven:e fund, rut on Lre o.har nond the
tressurer puta all state nomney direotly iztc t » seperate Mamds for wiich it
vas collogted, of wrieh Mo genersl revamis fund it revely cne,

2, The fagt thet the general revenue furd 123 nerely ons of cany funds
inte wigh state mone; is segremeted mokee 1t clear that Tswe of 1733, pege 415
uoted adove does Dot PTequire the setting up of separate specisl Mands for
8ll money in the state tressur: althoug™ such statute re(uires all soney re-
seived by the state to“he pleged (n the stete tresaury to the eredit o7 the
particalar purpese or fund for winis® eclleeted,” The “general revesue "und”, sa
ens of sug” funde, otd regeiws tle monsy eolleetal for it &5 well as & special
sevarste fund, beoause the “general reverze ™nd* §p onl: oOne of the verious
f-ade of the state, 1s not %:a equivelsni.sf i o state tressury, and stende on
tr o= ¢ TROing a8 any other ssparate Tund oreated by law, If this atetesent
sore not Wue, end 1 the gensral revesue fund sers t'o egulvalant of e stalte
trescury then lLews 19%%, -age 419, =i-ht well be coratrusd tc change the low
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as it stood at the time of its enactment because if the general reveme fund
were the sate as the state treeasury this steatute would probably require it

to be broken up entirely intc separate funds, but the gemeral revemue fund
being merely a part of the state fund and one of many state funds this statute
does not change the law as the statute will be complied with if money collected
for the general rewenue fund is eredited to it.

3. The statutes relating to the deposit and disposition of fees
collected under the egg and dairy products inspection laws ere as follows:

MILK AND CREAV FEES, "All fees collected by the state dairy
comnissicner or his deputies under the provisions of this article
shall be turned into the state treasury for the general revemie
fund," R. 8. Mo. 1929, seetion 12431.

ICE CREAM %§§§, "Such fees shall be paid into the state treasury
to the credit of the general revemue fund of the state.” Laws 1933,
page 254, Section 13071,

ECG FEES: "All inspection fees under this erticle shall be paid
into the state treasury."” R, S. Mo, 1929, Section 13005.

From the first two of these three statutes it is spparent thet fees for
these two imspection services must be eredited tc the general revemue fund when
they go into the state treasury. This is espeeislly clear when Revised Statutes
Missouri 1929, Seotion 13071, repealed and superseded by the same numbered see-
tion in Laws 193% is exsmined, The older statute provides in part as follows:

"Such fees shall be paid intc the state treasury and there con-
stitute a fund to be known es the 'Iece cream inspection fund' and
shall as authorized by the general assembly, be used by the state
food end drug commissioner, for the purpose of defraying the ex-
penses necessary and incident to the enfcreement of this article.
Any gurplue aceruing to seid *ice cream inspection fund' shall at
the end of the bieanium revert to the general revemue fund of the
state,”

Thus before the 1933 act there waes a speciel fund for such fees but such special
fund was abolished by the 1933 aet so as to mikk, cream and ice-cream inspection
fees it is elear that no specisl fund is ereated by stetute, but that such fees
g0 into the general revemue fund unless the appropriation act of itsell creates
such speeial fund, It will be observed that the egg inspeetion fees are not
appropriated to the zeneral revenue fund expressly, nor is any special fund
ereated for them unless it is ereated by the epprcpriation aet.

Al

II.

DISPOSITION OF FEES BY VIRTUE OF THE APPROPRIATION ACT

It has just been demonstrated thet mo speeiasl funds sre ereated by
statute for any fees in question unless the appropriation act of itself creates
such fund and it has further been demonstrated that as to milk, eream and ice-
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crean fees the money colleected must go into the general revemue fund, Like-
wise the appropriation aet while it is ambiguoue in its terms puts fees from
all three sources on exaetly the same basis and the appropriation from what-
ever fund made by the appropriation aet is entirely from the saune fund.

The Constitution of iissouri Article X, Section 19, provides in part
as follows:

"No moneys shall ever be paid out of the treasury of this State,
or any of the funds under its nsnagement, except in pursuance
of an eppropriaticn by lawy * * *»

If the appropristion aet is construed as creating a speecial fund in the case of
milk, eream and ice-cream fees an approprietion would be necessary to get

such funds first from the general revemue fund tc such speeiasl fund, sand second
to get sueh moneys from sueh special fund to the Department of Agriculture, end
it i= spparent from resding the appronriation aet that it only purports to

make one transfer or appropriation of funds, The only basis for regarding

the appropriation act as creating a speeial fund is the language thereof be-
ginning "from licenses and fess ete."”. If such language should be construed

as creating s special fund it hardly seems likely that it is intended also

to appropriate out of sueh fund because there is a considerable difference be-
tween the creation of a special fund and appropriations from it, as was
pointed out by the court in State ex rel Kessler v. Hackmann, 304 Me. 453, 264
S. W, 366 (1924) in which the court at page 450 said:

"On the other hand, thies court hesheld that a fund, raised by
en aet for a speeial purpose, could mot be paid out of the

State Treasury exeept uwpon an epproprietion by an act of the
Legislature, (State ex rel. Fath v, Hendersom, 160 Vo. 190,

1. e. 214; ©State ex rel, v. Gordon, 23b ko. 142, 1. c. 150.)

In the case last cited the court had under consideration a fund
for the support and meintenance cf the Gaue Department. 1t was
held that the ereation of a speeis]l fund iec not a continuing
eppropriation of the fund, or of any pert of it, to pay accounts
drawn sgainst it, That the ereetion of the fund is ome thing,
and the appropriation of money to pay aeeounts ageinet the fund
is quite another thing, The language of the Comstitution is
unegquivoeal; it requires an appropriation before paymeant of
money received by the “tate 'from any scurce whatsoever,', The
money collected by the board is received by the State; it goes
into the State Treasury, 7To meke it more speeific, the require-
ment that an eppropriation by the Legislature will be necessary
before money c¢an be paid out of the treasury of the State, it is
applied, not only to state funds, but to 'any of the funds under
its management.'" :

Even if it were decided that the appropriation aet performs the twe functions

of creating the special fund and meking the appropriation from it it would

seen that such appropriation set would be imeffeetive as to milk, eream and
ice~cream fees because no appropriation aet exists transferrinz these funds

from the gemerel revenue fund to such speeisl fund and, therefore, the appropria-
tion would be from a fund which had no money in it and it seems clear that an
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appropriation aet would be necessaty to tresnsfer money from the general
revemue fund to such speecial fund., See Laws 1933, page 71, Section 14

pagze 67, Section 7-a providing for such trensfers between the general revenue
fund and speeial funds.

For the above reason if the eppropriation aet were by its terms
completely ambiguous it would seem that the construction that the appropriation
was from a speciel fund created by the appropriation aet would not be made
for the reason that it would destroy the effeet of the appropriation act as
to milk, eream and ice-cream fees, ‘iowever, t)e appropriation aset is not
completely ambiguous on its face because it begins "There is hereby appropriated
out of the state treasury, ch ble to the genersl revenue fund * * *v, If
the comstruction were meade M—‘:mem'mm was
to be out of & special fund the languege just guoted would be flatly contra-
dicted whereas if the opposite construction were mede thet the appropriation
was a8 it says out of the general revenue fund there would be no contradiction
becesuse the phrase "from licenses end fees collected ete¢.” could be held to
be deseriptive or surplusage and would not be contradicted, and it would seem
better to have one phrase comparatively meesningless then to have ancther
phrase flatly denied by construction,

A8 to the egg fees while a stronger case could be made for the creation
of a special fund bffthe appropriaticn act referred to egg fees =lome, since
the appropriation for egg inspeetion is put on exactly the same fodting as the
appropriation for milk, cream and ice-creaz inspection the eppropriation for
all of these services must be from the same fund sinee it is powered by the
same language and therefore it is submitted that the proper construction would
be that no speeisl funds were created and that the general revenmue fund is the
fund from which the appropriation is made.

The case of State v, Bradshaw, 313 Mo. 334, 201 3. W. 346 (1926) mey
throw some light on the language of the appropriation aet beginning "from
licenses and fees ete." In such case grain inspeetion fees were in guestion
which were reguired by the -overning statute to be paid imto the treasury,
although the aet showed a clear purpose that such Tees were tc be used for
nothing but the expenses of the Grain Inspeetion Department, The Court at

page 343 said:

"Phe Commissioner is required to regulate the rates =zo as to
meet the necessary expenses of the service and 'mo more.' That
expression was comstrued by this court in the case of State ex
rel, v. Gordon, 266 ¥o, 1. e¢. 415, where it was neld that the
depertment wes mot intended to earn amy profit, but merely to
pey its way, The State of Missouri was not entitled to obtain
any revemue for other purposes from any of the fees paid in for
the work done by the Yarehouse Commissioner snd his assistants.

Thepurpose of having the fees collected =nd paid into the State
Treasury is appasrent, Seetion 43, Article IV, of the Comstitutionm,
requires that all reverues collected and 'momeys received by the
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State from any souree whatscever” shall go into the Treasury

and must be paid out on eppropriations by the General .ssembly.
fthen the charges for inspeeting graim are psid to the commissioner,
the imspeetor, his deputy or assistants, they must be paid, of
course, to the State of Missouri. The money must go into the
State Treasury, This is done sc that tie proper authorities

may keep a check upon all the operations of every department of
State. To allow & department of State, which is self-supporting
from charges paid for services rendered, to have charge of the
money received without aecounting tc the State im eny way, would
probably lead to abuses, The requirement that all momey shall

go into the State Treasury, with stetements accounting for how

it was received, would prevent exorbitant charges, which might
weigh down the grain trade with undue burdens., From the fact

that the money was to be paid into the Stete Treasury and go into
the gemeral revemue fund, it does not follow that the State should
have any money from that souree to appropriate for other purposes;
the amount received from that department should be exactly, or
approximately, balanced ageinst the expense of the department.”

Aleo, if there was to be a depemdence between fees colleeted and the
expenses of the Department of Agriculture it would seem that some such provision
as appeared in the appropriation eet of 1931 at page 95 of Laws 1931 would
have been added, In such statute 1t wes provided in part as fcllows: "There
is hereby appropriated out of the state treasury, chargeable to the state
revenue fund, * * * provided that no greater amount shall be withdrawn or ex-
pended under this= appropristion then is received from dairy licemse fees.,"

No ease has been found in whieh a special fund has been ereated by implication
and it seems espeecially likely that such a fund would not arise by implication
from the terms of am svpropristion set as opposed to a general statute,

For the reasons stated sbove, it is cur opiniom that there is mo such
thing as a especial fund or funds to the eredit of which fees collected from
milk, eream, ice-eream and egg inspection are to be deposited, and thet the
appropriation aet at page 66 of Laws 1933 provides that the approprietion for
the Departuent of Agriculture for this inspection service is an appropriation
from the general revenue fund of the statae,

Yours very truly,

EDWARD H. MILLER,

APPROVED: ASSISTANT ATTOHNEY GENERAL.

ATTORNEY GENERALe




