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~~onornble U9orge D. Bryant 
\Pardon nnd Parole Comm1as.l oner 

Jefferson CJ t y , lisaollr 1 

1 oar • Lryant: 

LeHQl Sharon 1hunber 34016~ 

ntla Depar tment nolmowl cdgea receipt of your 
lett er dated June 30, 19S3, aa f~llowas 

ttRo : .. LeRO:i Sb.tu~on··-- 34016 
- t -------

I a ~ enclon1ng bero lth copies of 
Sent ence and Judgment ln thB Cp.se of tho 
abo o named. You 111 noto tr~o oubjeet 
entered a pl e ot guil ty to two cl~rgos 
of Robbery , on the oame dn-y aa:l u 
!Jontoncod to 10 years on each chr..~re ; 
the copies submitted are worded nl1ke . 

ish you wrul d kindl,- advl~e t his dopnrtr.a.ont 
whethor t his ia t o be trcatod ao o. 10 yoa.r 
or 20 yonr oentence , nowhere does it apcear 
that one tHmtence 1:.~ t.o beg1n nt the oxp1r­
at1on of tho former, nor uoen lt apponr 
that they JVex·o t o run concurr ntl., • 

nk1.ng you !'o1• an opin1.on on th1 s 
aub,1oct , I romaln" . 

Section 4456 Revloed Stntutoe of 1ssouri 1929, 
provides ns follows: 



Honorable eorge D. ~ryant 

n 1hen any person ahnll be convicted 
of two or more orfensos . before 
sentnnee shnll hovo boon pronounced 
upon htm f or e1thor offense. the 
imprisonment t o which he mall be 
aentonced upon tho eeeond or other 
8Ubaequcnt conviction ahall com n ee 
at the termination of the term or 
imprisonment to which he shall be 
ad judged upon pri or conviction" . 

July 14 , 1933 

Aa will appear from quotations hereatt er set 
out the above sec tion has boon construed to appl y to and 
cover cases only uhor e a defendant has boon convicted of two 
or more offenses before sentence d been pronounced upon the 
defendant in oithor case . ;hen such state of facts nnd 
rocord oxtota t hen o .. force of t he a ove statute the pun1ah­
s.ent asseaaod ahal.l bo eumul t1ve and succooo1ve a:r :not 
concurrent • and tho court haa no author! ty t o order the 
sentences to run concurrently 1n such a ease. 

The copy of the cert1f1od copy of Judgment and 
sentence of tho court in your caao ahows the defendant pl eaded 
guilty tn cane number C- 10080 o.nd his pun1emaent flxod 1n that 
ease at ten yeara in the penitentiary. The copy of the 
cort1f1e\1 copy or jud_?Den t &.D1 sentence or court attaehod t o 
your l etter shown tho dotenclo.nt to havo p oded gui lty ·n ease 
num~r - 10081 nnd thereupon a sonteneod to ton yeors ·n the 
~en1tont1o.ry, t oth s ntonceo be i.ng imposed on tho s ame doy . 
~he numbers of tho r e cord books nor po.ges of the records or the 
Clerk of the Ctrc11t vourt of Jackson County . l.U.saourl . do not 
appeo.r f'rom the cer t1t 1eate or t he cl ork t o tho certified cop1ea 
ot the r ecords , tho caaos aro however numbered conseouttvoly, 
and the record 1n caso number C- 10080 1n o f ul l d1spos1t1on or 
the caso. Tho j udgment and oentonco 1n case number C- 10081 
doea not state whether t ho sentences and jud cnte tn t ho two 
cosea s all bo cumulative or auecesa1vo . 

Tho letter attached trom the Clerk o1 tho Circuit 
Court of Jackson County ~ dat&d July 13 • 1933 , states that the 
defenciant as sentenced t o ton years on t1:10 charges , t o run 
eonsecut1voly • but o do not ftnd an affirmative dtreet1on to 
that offoct tn tho copies o the records . 



Honorable George D. ...ryant July 14, 1933 

The real question io whether tho fnlluro o1' 
tho li i 1•cult Court of Jac\~con County to doeigna.te and d irec t 
that tho oentoncoa bo served ~uccesalvely l e avoo ~ho record 
in such oondtt.lon t hat a o a matter or law th~ sentenooa run 
concurrently. 

l n the ca se or Ex par to Turner , 45 o. 331 1 
which involved an appl ication f or writ of habeas corpus , it 
wna alleged that tho pot1t1oner htld boon sentenced t o s erve 
a two year torm and alno a three yo r torm ln t ho ponitontiary , 
both jud nts were r endered upon tho came da7 end attor the 
conviction 1n both casea . Under that state of faoto, the 
court hsld the otatute a bove qt oted appl 1odJ tbot the sontoncoa 
were cumulative and the prisoner s r omandod. 

In bx porto ysor , 47 o . 253, it appears t hat 
petitioner was sentenced 1n three separate cnsoo on tho oame 
day to serve t o yearn ! n the pen1 tent1ary 1n each case . 1'he 
court at page 254 of tl- opinion ca1da 

0 Tho evidence of t he records f rom the 
St . Lou1" Crim1nol Court, who r e the 
procoed1nzc oro bnd , ia that the 
nr1aonor wen sentenced 1n each eaae 
at the n e timon . 

The court furt her statod a 

"In lew, a dey 1 genorall'f regarded 
as an 1nd1v1a1blo oo~nt of time -
punctum te .oor1s- r.o ~hat , 1n the 
words of 1r 111 ~ ~rant ,' any act 
done in the c ompass of i t 1s no moro 
refe rable t o ony one than any ot hor 
portion of it ; but t he aet and the 
day are cote~poranoouo , nnd thererore 
the ac t can not be s aid t o e passed 
untll tho day ls p ssed• . ( •4ster v . 
li:arland , l t> Ves . Ch. 255.) It 1a 
nevertbelo::u~ hel d - and t hat 1o the 
rule - thnt wher e justice da.nands • • 
the exact timo when an aot as done 
may be shown by parol ovldonco" . 

So tl~t Rhould 1 t bo determlnod that thB falluro of 
t he tria l court t o direct thut the sent,on coa be cumulative , unier 
tho law r enders tho sontonees concurrent. thon 1 t woul d appear t hat 



Uonorablo George D. br yant July 14 , 1933 

1nqt 1r~' :to.y b 
tho f act ae to 
won pronounced 
S&"nO time. 

mode by you 1n cases like the present to determine 
whethor or not tho sentence wxt ,judgment or court 
1n each caDo successively or ln oach cas.e at tbe 

Tho ease of Ex part e Kayaor a bove ro.forrcd to, 
waa dlscuesod ln tho eaeo of State ox rel o1ninger v • .>reuor, 
304 lUssourl, 381 , GO, whore this cot.Lrt sold: 

"Now, 1.f tlle p rlsonor waa convicted 
1n all throe cases before he was 
sontoneod 1n o1 ther , that &8 the end 
of ~ho ease , t ecouao the statute (now 
bectlon 369r!) applied o.nd de the 
tc~ns success!vo . " 

'l'ho case of f•tate ex rel &~01n1ngor v . rouer, 
au~ro , ia the last expression of tn1s court on tho ~eat1on under 
conc1dorat1on; that case J.o over aroae strict l y on tho quoatlon ot 
tho right ol' tho circuit court to try c1n1nger on a cllargo of 
embezzle .ont when he t heretof ore been tried and convicted on 
o l.tke c harge, had been aontoneed to tho penitentiary and appealed. 
Froh1l 1 t 1on wa s asked against tho circuit jud~e . In holdin that 
the c1rcu 1 t court ho.d. tho right to t r y ~einlnger on the second 
cbargo after h.ls con 1ct1on on the .f!rat , the court d1ncusaod con­
current and c umulative sentence s on the theor~ that 1t tendod to 
show t:..at the court hod the right to try defendant !'or one o fenno 
befor e b1s sentonco ho.d e1pirod on o. prlor ccmv1ct1on. A large 
part of tho d iscussion ln the opinion cent ered around tho cuso ot 
E.x parte !toyers, 44 • 279. .o quote from the op1n1on not only 
a~ to t ho eyers case , but ~uch parto or t ho op1n1on as deal with 
concurrent and c~lat1vo nentencon . The court at page ~89 oa1d: 

"~he doctrine which r elator nou urges 
.th1. cour t to adopt lo founded by hlm 
upon o. construction he 1ves certain 
decla1ons of thio court . Ch1ot' a..":long 
these 1e AX arto oyoro ~ 44 - o . 279. 
In thnt case the record (still on file ) 
and tho opinion Dhow that eyers , at the 
arch, 1866 , tor-- o t ho t . ItOUie 

Criminal Court , ,,l , o.ded gull ty t o a charge 
ot gr rutd 1 e.rcen~ O.ZJd wae t hereupon 
sentenced to two yoara ' 1mpr1sonment 1n 
the pon1 tentiary . J t tho :.ay, 1866• term 
of the smno court Meyers wna convicted by 
a j ury on a like chars e and sentenced to 
three yea1•s' 1mpr1oonmont in the 
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pon1tontiary . The aec ond ontonco 
in no wny rotors to the rtr~t , and 
the trial court mtlde no efi'ort to 
make tho term cumulative or Euccoaa1ve. 

o: ere \:1 s co:nm1ttca to t he pen1tont1. r y 
and served -rnoro thnn throo years 1n that 
1nat1tutlon . ln July , 1669 , bo sued out 
a writ o1' habeas corpus , ereby he 
sour,ht hla diAohnrge . " 

And again on pnge 390& 

"In tts opinion t ho court pointed out 
the error 1n tho assumption tho.t both 
conv i ctions occl.ll'zed at t he s o t e nn , 
and stated th ~ fac ta as the record shows 
t he t, t . o . that thi oentonco on the pl ea 
of ull t7 wan p s.ed at the oh term, 
18t:i6 , and the con 1ct1on on the second 
charge occurred at the to , 1866 , 
and concludes: "'rho prisoner was twice 
found guilty and s entoneed on oach find• 
ing a t di f ferent terms . " For the t 
reason t ho court hvl d tbnt ~hap . 207 , 
see . 9 , Revised ~tatutoa lbo5 (nov ~ c . 
3697, R. S. 1919) did no t appl ) t o tho 
case becau:~e 11 this oectlo a .:>pl leo only 
vhoro a person i c convicted o1' two or more 
offens es at th..) oomo tor t , nnd both 
con ·l ct1ono -ust to..ko pl ace before Ule 
ae tence 1s i ronounced in either case . " 
hen this po1nt had been reac hed . the 

cour t had disposed o 1' tho ot atute. The 
proceedin , before it as in habeas corpus . 
and t he questi on wns uhother tho record 
ahowlng entitled the worden furthe r t o 
hold potit ·oner ln his euotody un:ler the 
t wo sentenc es . Peti t loner had eez·ved 
a time 1n excess of the l on gest of thene . 
The law then , as now. was eet t l e t.l beyond 
dispute that . n r h abs er1co ot o. s t a tute 
to the contrary, er,t enceo wer e not cumu­
lnt 1ve , even whore t bey mig~t bo mndo so . 
unless _the ~nten_91nP- court expressly _ 
~ them no by dtl~ectlnp: thn t tl~ sub­
sequent ono should commence at a t~ture 
t !mo determined or doter~iri 61c 'With cor­
tal~.-- In the eyora s ent ences no nort 
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or etrort was mado by tho t r1tl court 
to rendor t he sentences cumulative. 
'.i he cont~t dlocunccd othor m-atters but 
.finall y rulod n follows : n 'lhe 
pr:tsonor has nlrondy aorvcd out -rr.oro 
t han the l ength ot· t1mo preacr1bod by 
tho longest eentonco # and 1 tldnk that 
he ta ent1t~ed to his discharge . 
Pr1 onor dlecharged . Tho other Jui ,ea 
concur . " Slnco the trial court had not 
attempted to oxorelso the po~cr to ~ako 
the oentencea eumulat1vo , the eo .t t took 
tho r•ight courno ln d1apoe1ng O .t the 
caso on at theory , o.e 1 t did in the 
nentonce quoted ~1 m1lch i ts a ctual 
r uling a ppoars . " 

And on pngo 403a 

"It ia elenr that 1n 1869 the law was 
ooll set tled , with no ell cona14ored 
or roaoonf)d case to tho cont rary , that 
American and ~ngl1sh courts ore auth­
orized to 1mpoae cumulative sontencoe 
and t hat no statutory authority therefor 
~as required . Practically ovory authority 
to thnt effect is a~ authority for tho 
rule tl t tho courts 1 d wer to try and 
sentence one ho h d already been triod 
and found gull ty of onothar offenoe . 
'l'he !'acta invol ved mado t his true . It 
would bo 1mpose1bl e to lmpoao cumulative 
aott ees without soparnte convlct1ona, 
snve 1n oxeopt1onnl eaaos in ~hich two 
offenses may be p rosecuted aimultanoounly , 
o.a ln burglary nrhi lnreony . .. 

And on page 404 z 

"It has teon auggeated that , a l nco Section 
3697 , Revised Statuteo lv19 , prov1deo f or 
succeaoivo tc~A ot imprisonment when t~ 
or mor e c onviction are aeeurod before 
s entence ta passed for eithol' offenae , th1s 
nmoants to a prohi bition ago.inst such 
sontencea in ~~y si t uation o ther than t hnt 
coverod by t ho StAtute . 'i'hln 1n a m1:;­
coneopt1on of the mannln . of the eto.tuto . 
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1ho section f irst. a~peared l n oux· law 
1n 1835 ( !..oc .9 ~p . 213,H . S.1835 . ) It 
sel3mS to bnvc been taken !"rom tho 
Revised Statutos of Uew York of 1029t 1n 
wh1cl.l (2 N. ;:. i . S. 182J , sec . l l,p.700) 
appenrs a section identical tn legal 
ef'toet and o.lmo t lden t ical ln words 
a nd even punctullt i on. In t his country 
1 t waa t '1on l'-enerally held that 1n order 
to 1mpoao cumulative sentences it was 
neecaDary tor ~o suboequont sentonco 
or aentencos to contain a u1rect lon t o 
that effect. {19 CJC • t l .& Pr .,p. 4d4 i 
A fo.l lure so to dlroot in such sentences 
was "fatal to cny impL~isonment which 
exceeds ~t or a single sentence • 
vo~rts somot~s ~ndv3rtontly omitted 
the d 1reet1on wd a t oth~P' t1meo dld not 

ce it euf't1e1ontlt certa'tn to be 
&J:f oetivc . ~·h1o statute ne dov1sed t o 
put an end to miocnrr1nges or the kind 
in so far as a1 tuo.t lons described 1n the 
statute nrc concornoa. The purpose of 
t ho statuto nno merel y t o provide tbnt 1n 
the enseB 1 t covered tho sentanoos s hould 
run euec&sslvely b~ roreo of tho otatute 
1 toalf and not be depend.ent for t hel.P 
cumuln 1vo ctmr eter upon any action of 
the t J•inl court spoc1o.ll~r l~eforablo to 
that -,nt ... or . 'l1hO lon[':Uage of tho statute 
itself et1deneee th1o . The doc1slons 
bold th1o 1o its affect . '.fhis is 
e~pbasized b y the previous state or tho 
lau und tho frequent abortive a t tempts 
o£ eourt e to tm )osa cumulntlve eantences~ 

uhat is t l O ri aec tlon 4456 a bove quoted wno adopted 
in t hla f'tate in 1835 from tln Iiew .1.ork Revised Sta tuto&. 
Reforrinc to tho lo.ttor statutes anu tho notes 0 1 the rovlo toners 
thoreof, the court at pogo 405 of tho o1n1ngor opinion na1d : 

11Th1s l unguo.go moans nimpl y mat 1 t 8DJ'B • 
It is eloar from 1 t t;hat the power to 
impose cumula t1vo s entences already oxlnted 
1n tho eou1•ta of HOW York and that the 
purposo of the stat~te was to make thom 
eumulative (in tho described cases) by 
forco of the statute. Tho ntatute did 
not purport to give he courts o.ny 
pow~r t o 1 1pooo cumulative sentences . 
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It took from the t he po er , in 
certain caaeo , ~o impose any sentence 
o t her Ulon a c l at1ve one . It did 
t h 13 wrlt1n i t acl t ~n .. o ever;y 
eentenee , in the kl nJ of casoe 1t 
desc ribed , aa a part or euch eontonce. 
And so it hno en beld. ( par to 
Durbin , 102 o . 1 . c . 102; Peopl e v . 
J• orb&s, 22 Cal. 1 . e. 100. ) " . 

In Sta to e x rel v . Rudolph, 17 ~. ~ . (2nd) 932• 
this cotn~t rc- o.ft1l"mGCl tho holdln . t hat a detendnnt could be 
tt,lcd on a second charge and at a t1.ma when the sen tence tor a 
prio r charge bad not been served or satisfied • 

.llu' cases of !'.x parte Bryan , 76 o. 253 1 
Ex parte Jackson, 9 0 o . 116 , 

pnrte Durbin , 102 o. 100, 
Ex pe.rto Allon, 196 o . 22G, 
~x pnrte Lee , 287 o • 231 1 e1thor como withtn 

t ho provi o1ons of the at t~te above quoted or the subs equent 
sen t ence or oentoncea were lmponed on account or a or1mo 
commi tted by he defot1dnnt whil e ho was eervlng Q entence,1n 
whleh latt er case the statute spoelfieally pr ovides that the 
~cntcnce on t he latter convleticn st begin t the tenDinatlon 
of the pr.i.ox· oentenoo or aen t .nee::~ . 

the i"ollo lnc;: 
In 1 6 c. J . ge 1370, Sec tion Z224 , wo find 

r.by common l n cumulative t inea and ter.ma 
of tmpr18o~nt, t r definite and certain , 
are valld whoro accused is oonv1cted of 
separAte and distinct or e8 in different 
indict ente or ln dl tteront counts of t~ 
samo 1nd1ct ent . And where a conv ict 1s 
aorvlns a term o f 1mprlsonmont under a 
pr1or sentence at tho t ime of o second 
eon •lction, sentence 1 be pronounced to 
bog1n at tho expirat ion of tho term he i8 
oorvlng , even oug)l tho prior eantenee 
wae i po:~ed by o.nother ond o. d i f f erent 
court 1n t l13 a tate. Further, t ho tact that 
aoeuaod 1s undorgo1ng lite 1mpr1eonosn t uill 
not preclude the tmnoD1t1on and execution 
of ~ho dea th sentonoe , under o. subsequent 
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conviction. In somo jurisd1ct1ona , bowovor,-
1t 1a hold t llo. t cLltn1llat1ve nentencea cnnnot 
be imposed oxc e l:)t whore they oro expressly 
authori zed by statute" . 

A·groat number ot easoe are e1tod 1n tho footnotes , 
eupposed to be l n support or th· r oreco1ng doelarnt1on. 

It seems to us to be 1mpl 1&dly recognized in all 
of t.he 1ssour1 caaes dealing with this subjec t . exeopt t he 
~o1ntnsor easo Wbieh h ol ds directly- thot unless thoro ts ~ 
order. direction .2!: Jud on t mn' 1n ~ tho sentences cumulative or 
unless tho f'aets and recorJ. coma w1. thin the s t atut e above qttotod• 
t hen whore two sentone·os aro imposed oy a court on tho omne 
de.f'endant ut d1ftorent t1moo and where the defendant 1s incarcer­
ated in tho penitentiary under two com~ittmente , ~e sentences 
would · o sorvod concurrently and thla wo"..Jl {.. oeom to be necessarily 
truo boe o.\lao 1 f t ho d.of'endo.nt 1s 1n tho penitent iary serving 
undoz• two c om·n1 ttments i t coul d no lo~lcnlly t o rHtid that he as 
s erving undor one eommit tnent B 3 d1at1nct1vc from ·s e rviee under 
t ho other oonr.ti t tmont without :.ono o.uthor1 t 1vo direction to t hat 
effect. 

bere a -.lef'end.an t 1a charsed o.nd t o conv!c ted of 
or pl e ndo guilty to two ot'!'enaos , tho fac t t hat the court d ooo not 
withhold sentence in both co.soa o.nd d1epoao o!' both after trial or 
pl ea would 1nd.1eate thnt tho court did not 1ntond the statute to 
appl y and by not d1roet1ng t ho aontenoes to run consecutivaw wot ld 
mecm that he lntonded t hem to run ~6'i1C'urreritly .. . 

Accepting tho f o.roJ 01ng ata t o."l J~:..s o f this court 1n 
the uo1n1n3er case to bo tho law ot t.bie s.tato • ~e nro of the 
opinion thct the record in the matter bo1'oro us shove t ho.t LeRoy 
Sho.ron pl aadod gu1l t;y to tvo separo.te and tndepond.ent ebargos ~ 
o.nd t~..at tho rocord s hows he van eontonced on tho chnrge 1n case 
numbor 0• 10080 :first and. 1n case nu'Dber C- 10081 oooondly, and 
we are further o.t the opln1on "hat o1nce tho court fa1lod. to 
dlrectly dos1gnnte that the s ontoncoa nhould be suocese1vo or 
cumul ative then by f orce and operation or law t he sentences run 
concurrently . 

We are 1'\lrthe r or the op1ni on that the c nse 
prosentod by you 1D not cont roll ed by Seo •1on 4456 Rov1sod 
Sta tutes of 1seour1 1929 ~ t.oeaune the record present ed doe a 
not sho" that "lloas of guil ty wero ontc rod 1n each of tho cnae s , 
prior to the s -,nt or ce ln o1 thot· case . 1£ tho record did show 
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such pl eas of •v1lty to have been entered before sentence wns 
pan sed in el tber ense, tb.eu the sentences woul(l r un eonsecu tl voly 
by virtuo of Sac t1on 4456 and the court would have no au~or1ty 
to direc t othorvisc. 

I a m returning you your coptos ot your r ·13s 
her ewith , to[ ethcr wlth l ottor .from ~he lark of the (.lreut t 
Court o f Jackoon County do.tod July .t:"' , 1933 . 

AP ROVKDs 

IwY ecKI'J.•l'RICK 
Attorney General . 

GI. : LC 

Inclooures 

G IL~""RT L/uul:} 
Anoi s ttmt Attorney Genornl . 


