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Mr. B. W. Br adley, Super intendent 
Peculiar Consolida t ed Schools, 
Peculiar, ~iasouri. 

near Sir: 

november 9, 19 33. 

we are acknowledging receipt of your letter in Tlh i ch you 
inquir e as follows : 

•I shoul d like to know: 

(1) Oan a school board be held liable i f they hire a 
sc~ool bus, which i s in~red and ap~roved by the 
state, t o haul basket bo.J.l teams to and ! r oet ga.~es; 

( 2 ) Can a Super intendent of Schools be held l i abl e 
i f he hires a school bus , which is inaured and ~n­
prov4d by t he s t ate , to haul basket b:lll te ems to 
and f r oo gemes? 

This abhool bus is used every day by our adj oining 
school di strict to br ing t heir s t udents to and f r om 
school.• 

! 

SGJOOL BOARD NOT LIABLE FOR NEGLIG~CE n= TS;": OP::RA­
T I ON OF BUS :IIRED BY I T, 

In Dick T. Board of Education , 238 S. W. 1073 , the Suure~e 
Court Gays : 

"There can be no doubt that when the otat e establishes 
and pr ovi des for the maint enance, oper ~t ion, and manage­
ment of publ ic s chools f or the educ~tion of all children 
al i ke , at t he expense of the public, i t i s actinG in 
pur suance/! a goTertmental pol i cy founded sol el y i n 
t he publ i good . When t hese duties are , as in th is 
case (sect ion 11456 , R. s . Uo. 1919 ), confided by law 
t o a quasi corpor ation created ! or that purpose , such 
corporation i s charged ~ith t he use of publ ic funds de­
Toted by l aw t o t hat object. To t hat extent i t is 
s i mply an i nstrument of the s tate gover nment , and is 
entit led t o no pecuniary pr ofit ! rom its servi ces, wh ich 
are devoted solely to the public . 



K:r. B. W. B:ra4l.ey, -2- November 9, 19~. 

We discussed this principl& in the ligh t of numerous 
aut horities cited in our opinion, in lummo Y. Ia.nses 
Oity, 285 l'o. 222, 225 S. W. 934, and held, in sub­
stance, t hat , w ile a municipal corporation in t hi s 
s t ate is generally liable for damages resul ting f r om 
its negligence i n the construction and ~aintenance 
of t he public highways wit h in ite l i mits because t he 
power end duty of' the municipal ity in that respect is 
conf erred u~on i t largely for the necun1 ry nr ofit of 
t he owner .nd dedicator of t he l~~d to such uses end 
his cucoe sors as me~bers of the eorryor ation, t here 
was no such ground for liabil ity in the operPtion of a 
hospital under a special provision of its e ~arter, as 
well ae a general power relating to the public heal t h. 
'1'ha.t the s .. ~e principle e;p")l ies t o the 11c.b111 ty for 
neglige~ce of t he quaei corporate in8tru~entalitiee 
chat'ged by law with duties respecting public education 
has, since t his appeal was t aken , been uuon f ul 1 con­
sideration decided by t hi court in Division No. 2 
in the case of Cochran Y. ilson et al, 229 s. W. 
1050. Tb1s leayes nothing further to be said. The 
judgment of the circuit court for the cityar St. Louis 
if t herefore affirmed . • 

. 
In the Dick case abo.e a echool ho&rd i n the distr i ct waa 

held not t o be liable for injury to ~student resul ting from tbe 
operation of 1te motor truek. 

In Cochr an Y. •tt•on , 229 S. W. 1050, referred to abo.e, 
it ie said at page 1053: 

•These conclueiona are sufficiently ind1cat1Ye of t he 
nature of school districts to autho rize their clasai­
f i cation as 1nstrumentalit1ea engaged in the perfo r.m­
anoe of goYernmental functions~ and hence subject t o 
t he same rules aa to nonliabil lty for negligence ae 
other aubdiTisiona of the state charged witb the ne r­
fo ~ance of ll~e duties.• 

In recent years t he trend of public opi~ion has been such 
as to conclusively make recreation of the students a p~rt of the 
functions of publ ic educa tion . Athletics are a Yery necessary 
part of that diT1sion of public education, and foo tball and basket­
ball teams of institut ions are reoognized as a proper field of 
recreation. When the school district therefore is transporting 
its teaas, we believe that it ony be safely said that t hey are 
engaged in c arrying out one of the functions of e~cation, ae 
is today generally recogni&ed, and ~ch acta would be acts done 
by it in ita proper public and corporate capac ity. SUch being 
t rue, we are of the opinion that the school board would not be 
liable fo r negligence in t he oper ation of a bus w~ich t hey hired 
to t ransport t heir te 
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SUPE'RI BTEllDElf! 01 So:aOOLS •OiJLD lfOT BZ PERSONALLY LIABL'!: 



/ 
~r. B. w. B%adley, -3- lfovem.be.r 9,. 1933. 

lQR THE HI RING QF BUS TO fR!NSPOR'l' TEAMS. 

ru ch has been said by the courts as to the li abil ity of 
agent s for non-feasance , miafeasanoe and mal.fel\sanoe. The rule 
wh ich is applicable to thi s case we bel i eTe 1s expressed i n Can­
field v. Rail road Co~any, 59 C. A. 354 , 1. c. 364, ~here it 
ia said: 

1 Ro action wil l ordinarUy lie aga.inot au "gent for the 
~is~easa~ce, or for the negli gence of t aose whom he 
h s ret ined for the s ervice of h i s or inc1pal by his con­
sent or aut hority , any mor e t han i t wil l l i e against a 
serTant who hires labor ers fo r his mas t er at his reouest, 
!or t he ir acta; unless, indeed , in e ither case , the 
pa.r ticula.r aots whi oh occas ion the damage a.re done by 
the orders or direc t ions of such agent or s ervant . The 
ac tion, under other ci r cumst ncee, cast be brought e i the r 
against the principal or against t he icmediat e actors 
1n the wr ong.• 

If you, as Superintendent , employ a bus to transuo~t t eams 
of you r school, you are acting as the agent or servant of t he 
school board or distri ct of which you are suner intendent . These 
acts are done by you in your offic i al c~pac ity as sbbool Superin­
tendent and a.s agent for you r ur inoipal ~ the s chool board . The 
bua is hired by you for and on behalf of your ~rincipal, the 
school boo.rd , and under the above case the hiring of a bus fo r 
and on be hal f of the board woul d not create any per~onal l iabil ity 
upon you because your act in so h ir ing is t he ct of y' ur nr inoipal. 
! his principle is well-recognized as apul1cabl e to ~rivate coroor~ 
t i ons ~ ell , and in the C&nfiel d oase above the SUperintendent 
of t he Railroad Company was held not liable because he had em­
ployed , for and on be half of the corpor ation, t he individuals who 
were guilty of the \'17'ong. 

It is t herefore t he opini on of this Departme nt t hat 1! 
you , as Super inte ndent of Schools, hire a bua for nd on behalf 
of t he school board, t ha t you would not be personall y liable !or 
t he negligence of the driver of the bus. 

COJtOLUSIO~ • 

I t i s t herefore t he opinion of t hi s Depart. ent that t he 
school board would not be :'er sonclly liable for t !le negl i r;ent 
operat ion by t he driver of tlle bus wni oh they had hired t o tr.ans­
port their a thle t ic teams , and th t the Super intendent of ~chools , 
acting for and on behelf of the scb~ol board, would not be ~ersons.lly 
liable for the negligent oper ation of the bus hir ed by him to trana­
po~t at hlet ic teams. 

Very tru y your , 

APPROftD: J. esietant~~ 


