"BOARD OF HEALTH--Duty of Secretary under Section 9118. -
Comgaint by Secretary not exclusive.
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Hon. Russell T. Boyle, 7
Second Ass't. Prosccuting Attorney if
Kansas City, Missouri.

My dear Russell:

Your letter of June 14th to Seneral McKittrick, requesting an
opinion of this Office as to the construction of Section 9118,
Revised Statutes of Missouri 1823, has been referred to me for
reply. Your reguest reads as followss

" Complaint has been made to this office by
several doctors in Jackson.Coungy, Missouri, ask-
ing that complaints be filed against several per-
sons who are alleged to be practicing medicine in
Jackson County without having obtazined a license
from the State Board of Health.

Under Section 2118, Revised Statutes - 1929
it is an offense to practice medicine in the State
of Missouri without having obtained a licemnse from
the Btate Board of Health. That sectlon also
specified that the Secrctary of the State Boaro of
Health shall file complaint with the Proseccuting
or Circuit Attorney in the county or state where
the alleged offense occurred.

Please advise me whether or not in your
opinion anyone else but the Secretary of tie State
Board of Health can file the complaint under the
above section,.®

Section 2118 provides for the criminal prosecution of persons
practicing medicine without proper licenses duly issued, oortions
of which are as follows:

wSEC, 9118, PRACTICE OF MEDICINE AND THEATMENT OF
8ICK, ETC,, WITHOUT LICENSE PROHIBITED--PENALTY,--
Any person practicing medicine or surgery in this
state, and any person attempting to treat the sick
or other afflicted with bodily or mental infbrmities
and any person representing or advertising himself
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by any means or through any medium whatsoever
or in any msnner whatscever, so as to indicate
that he is avthorigzed to or does practice medi-
cine or surgery in this state, or that he is
authorized to or does treat the sick or others
aflicted with bodily or mental infirmities,
without a license from the state board of health,
as provided in this article, or zafter the revo-
cation of such license b, the state board of
health, as provided in this article, shall be
dewmed builty of & misdemeanor, * * %, Upop

the alleged oflcnse occurred. Any person filing
or attempting to file as his own, & license of
another or a forged affidavit of identification,
snall be guilty of a felony and upon conviction
thereof, shall b:s subjected to such fine and
imprisonment as are made and provided by the
statutes of this state for the erime of forgery
in the second degrees: * * %9

It is to be noticed that aside from the portion underlined, the
Section undertakes to define criminal offenses and by examining the
history of this Section, we find that this portion zbove underlined
was ingrafted upon this statute by an amendment passed in 1927. The
principal object of this amendment was to place upon the secretary
of the board of health, the mandatory duty of investigating any
viclaticn of the Sectivn, then if satisfied that this Section is
being violated, the secreiary ofi order of the bosrd shell "file

a complaint with the prosecuting or circuit attorney®. ZThis Section
does not authorize the secretary of the board to file a complaint
before a Jugstice of the Peace or before any other oficer which
complaint would be the basis for a criminal prosecution. It, in
fact, permits the secretary when duly authorized by the board to
present such facts, information and evidence as he may have at hand
to the prosecuting attorney, upon which the prosecuting attorney
may act if in his judgment sction is advisable.

The definition of complaint™ as set out in Bouvier's Law Pictionary,
seems applicable.

®Compaint. In c.iminal law. The allegation made
to a proper officer that some person, whether
known or unknown, has been guilty of a designated
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offensc, with an offer toc prove the
fact, and a request that the offender
may be pumished.®

This Section in no way limits or restricts thec powers cor duties
of the prosecuting attorney to act in such cascs. It doesn't
require the preosecuting attornesy to act upon such complaint.

We find a somewhat similarly wotdcd statute in Secticn 4522 K,
5. Mo. 1929, which reads as follows:

®8heriffs * # # and all other p-lice or
enforcement offic.r: ars hereb, authorss
iged and directed to apprehend snd arrest
any person or persons found violating any
of the provisions of this chapter, which
are herein described, and to immediately
file the necessary coamplaint for such
violation befbre the prosccuting attorney
of the county in which such violation of
the law occurs.®

Because the foregoing Sccticn requires the law enforcement of-
ficers to lay such informati{on a: they may have at hand before
the prosecuting attorney of the county in which the violation
has occurred, dces it secm possible that any other person, any
citizen ,would be precluded from taking up with the prosecuting
attorney,matter of the violation of any of the provisions of
Chapter 31, K. S. Mo. 19297 We think not, the reason being found
in the case of City of Richmond v. Mull, reported in 174 Mo. App.
176. In this case, defendant had been convicted upcn a complaint
sworn to by private citizens. The complaint was made under
Section 9932, K. 8. of 1909 which rcad as follows:

*The complaint, when made by the marshall
or an, policeman against any person ar-
rested without proces: and in custody,
shall be reduced to writing and sworn to
by such officer before such pe: on shall
be put upon his trial."

No other statutory enactment touching cities of the fourth class,
the class in which the City of Richmond was at that time, made
any provision for the filing of any complaint by a private citizen
either orally or in writing, and the defendant took the poeition
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that the affidavit of a private citizen was insufficient to begin
and maintain a suit on behalf of the City. The Court in upholding
the validity of this affidavit stated as follows at p. 1823

®If a private individual knowa of a viola-
tion of a city ordinance we can think of

no harm that can be done if he be permitted
by complaint to submit to the proper of-
ficials a basis for a prosecution. The
city's interests can be protected by the
proper officials. The complaining party
has no such control over the prosecution

as will enable him to assume complete.and
exclusive control of the case. The purpose
and definition of the term %complasint® is
not so extensive. On the other hand if
this construction were not adopted cppor=-
tunities might Le more readily offered for
impositions on the cit, and its inhabitants.
If the action of some officer who might be
absent ar dilatory could not be obtained
offenders would be given an opportunity to
escape if a warrent could not be procured
on the complaint of a private citizen."®

And the Court further remarked on p. 183 as followss

®% * ®*in the case at bar we do meet the point
urged and hold that a war; ant and a prose-
cution for the violation of an ordinance of
a city of the fourth class may be based on
a complaint of a private pers:n. To so hold
is no more reading into the statute than is
contemplated in the construction contended

- for by defendant that a city official is the
only person upon whose complaint a warrant
and prosecution may be based. By our con-
struction no right claimed for the city is
violated and greater latitude is given for
the enforcement of the ordinances of the
eity 'enacted for the better promoticn of
peace and good order within its limits.' ¥

For the reasons he ein stated it is therefore the opinion of
this Office that the portion of Section 9812 K. 8. of Mo, 1929
referring to the secretary of the board of health, docs no more
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than prescribe the duties of the secretary in respect to violations
of that Bection of the statutes 4md in no way limits or restricts
the rights of any person to prefer a clarge or complaint to the
proscuting attormey against any violastor of said Section.

kiegpectfully submitted,

HARKY G. WALTNER, Jr.,
Assistant Attorney-Genersl

APPROVED:

ROY McKITTRICK

Attorney-General
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