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Bray, 9?

County Counselor,
8t. Louis County,
Clayton, Rissouri.

Dear 8irt

We received your letter of Jume l4th, 1987 requesting an opianion
from this Office upon the subject of salary to certain coumty
offictals in your county. ZXour request is as follows?

") guestion hes asrisen in §'. Loui: County as

to the populaztien of this County. Owing to the
fact that the varicus officers in the County
are nov contending that they ar- entitled to
salsries wrich apply to Counties of 027,000
inhatitants.

The Section under which they are basing thelir

claim

1s Bection 11838 of the Revised Statutes

of 1929, and Section 11786. In the 1328 Presi-
dentisl Election the.e was & total vote cast
of 76,732 in this County, snd in sccordance

to the method provided in Secti'n 1176 the
population of &t, Louls County for the purpose
of fixing the classification of said County
for selary purposes was 87,665."

In psssing upon
tinetion betwec
specisl law,

this matter it will be necessary to drav a dis-
the effect to be given to = general law, and a
State v, Imhoff, :28 8. », l.c., 125, the Supreme

Court in an opinion by Judge Walker, s-id:

"We have said, not once, but a number of times
thet where the. e ar- two acts, and the provislions
of one has special application to s prrticular
subject and the other is generel in its term,
and {ts standing alome would include the same
matter and thus conflict with thc special asct,
them the latte: must be construed as accepted
out of the provisions of the general act, and

hence

not affected by the enactsent of the

latter.”

At the outset, ther« is dir-ctly involved in this question, 8ect'om
12, Article 9 of the Constitution of Missouril which reads as fcllowss
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"The General Assembly shall, by law uniform in
its operation, provide for and rcgulate the fees
of all county officers and for tris purpose may
classify the counties by population.®

As what is meant by the term "fees" as contained in the above
constitutional provision, the eourts of this State do not scem

to be in harmony. In State ex rel. v. Patterson, 152 App. 264,

a mandearms suit was brought to recover for the services rendered
by a special prosecuting attorney for Jackson County. The prose-
cuting attorney for Jackson County at that time was paid a salary.
The statute provided that persons appointed as special prosecuting
attorneys shonld possess the same power and receive fhe same fecs
as the prosecuting attorney received. Ihe Court held that as

the prosecuting attorney received a salsry, and this statute re-
ferred to fees, and that such salary did not mean fe=s, that the
special prosecuting attorney would not be entitled to any compen-
sation. The Kansas City Conrt of Appeals in this case, l.c. 268
sald:

"But relator argues that the term '"fees' in
section 1014 should be defined toc mean the
salary of the prosecuting sttorney in coun-
ties where the law gives him nc other compen-
sation than a salary. This section appears
in the Article of the Statutes relating to
'"Circuit and Prosecuting Attorneys' and we
think it sufficiently discloses the legisla-
tive intent that its provisions should apply
only to those counties mentioned in section
1005 and that, even where applicable, it does
not authorige the payment of any salary to
the special prosecutor.”

However, in a more recent case, State ex rel, O'Connor v. hiedel

et al, 46 8, W, (2d) 131, the Bupreme Court said that this consti-

Eutiona% provision "Mees®™ was broad enough to include the term
salary".

At the outset there appearcd to be three separate statutes under
which a circuit clerk may be paid in the 8tate of Miss=ouri, namely
Section 11786, 11820 and 118335, R. S. 1983, We shall take them
up in their order.

Section 11786 applies to counties having a population of less than
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300,000, It provides:

®For the purpose of this sectlion the popnlation of any

county shall be determined by multiplying by five the
total number of votes cast in such cowmty a2t the last
presidential election prbr to the time of such deter-
minatica."

The vote cast in the presidential election in your County is given
by you at over 76,000. This would meke the ponulation of your
County over 300,000 and therefore Section 11786 would be inapulicable.

Section 11820 is a part of Article 2, Chapter 84, 5. B, 1528. TIhis
Section applies only to counties having a population of Z00,200 or

more. The population under this Sectim is determined b the pro-

vision in S8ectionll8ll, which rcads as fol owsi

"For the purpose of Articles 2 =nd 3 of this Chapter
the populstion of any county shall be determined by
multiplying by three and one-half the totil rnumber
of votes cast in such county at the last presidential
election prior to the time of such deterainzticn.¥

When the vote of your county is multinlied by three and one-half, the
population of your county is less than 702,000 and the provisions

of Beection 11820 are therefore inapplicable. In this connection it
may be urged that Section 11808 would apply so that the population
of your county would be determined by multiplying by five the votes
cast at the last gemeral election in your county. However, Section
11808 is a general statute appliceble to all of ficers, while Section
11811 1is 2 special statute applicable only to clerks of courts.

Under such circumstances, as heretofore pointed out, the special
statute controls when its provisions are in conflict with the general
statute,

Section 11333 K, 5, 1929 applies to all counties in this State which
now contain or may hereafter contain a peopulation of 150,000 and less
than 500,007 inhabitants. This Bection is a part of Article 3, of
Chapter 84. The population under this Section is determined by

the special provisions contained in Seetion 11311, herefofore set
out in full, namely, that the population is to be determined by mul=-
tiplying the total number of votes cast in the laet presidential elec-
tion by three and one-half, Therefore the only provision made in
either Article 2 or Article 8, Chapter 84, k. 8, 1929, that fixes

the salary of the county clerk and circuit clerk in your county 1is
Section 11833 as amended by the Bbaws of 1931, p. #23.

It is therefore the opinion of this office that the county clerk

and circuit clerk of your county are to be pald under the provisions
of Beection 11833, upon a population basis af determined by the pro-
visions of Bectiom 11811. It may be urged that the provisions of
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Section 11811 R, 8. 1929 refers and applies only to clerks that

are paid nron & fee basis, and that such S8ection fixes the amount
of fees that they may retaia, and for this reason that the méthod
of determining the population as set ocut in that Bection, would
not apply to and coatrol the provision of Sgetion 11835, as amended
by the Laws of 1331, p. 3238, for the reason that one 8ection refers
to fees, and the other Section refer:z to salary.

Hoviver, it was sald in Etate ex rel. v, Eiedel, supra, that in
the beglnning an officer may be peid on the fee basls, but that when
be receives the maximum amount of fees thet is allowed him by law,
Eh{t ;gch ipso. facto becomes a salary. We quote from that cuse,

.c. ‘5.

"Practicelly all county officers (with whom alone
tre constitutiocnal provision was desling) vere
compensated by fees, but, vhen 8 limit was rlaced
on the amount of fees an officer might retain,
thet maximum was regarded as his salsry, and
therefore, in a generic sense, the word 'foes!
implied compensaticn or salary, since it wes the
source of these.®

Prior to the decision in 0'Commor v. fiiedel, suura, the term "fees?
did not include sslary, and the above provision of Scction 11811 kK,
5. 1929 would have been imapslicable to determine the populstion
for the purpose of paying the clerks, and the general provisions
of Section 11808 &, &, 1929 would have governed and determined the
method for arriving at the population., However, since the 6'Connor
case, supra, the provisions of Seetion 11811 X, 8. 1929 govern for
the purpose of determining the porulztion because first, the term
"fees" includes salary, and second, the provisions of a special
statute such as Section 11811, govern over the provicsicns of e
Beneral statute such as 11803,

In the 0'Connor case, supra, the Supreme Court szid that the uni-
formity provisicon of the Constitution meant that the law applicable
to one county office must be vniform throughout the State. But
whatever construction may be placed upon the uniformity provislon
of the Constitution, we call your zttention to- the facts that under
Section 11786, and Section 11833, and 8Sectiocn 11811, the Circuit
Clerks of this State although they constitute one class of offlcers
are paid upon a population basis determined by two methods, ramely,
five times the presidential vote in Section 1173€ and by three and
one-half times the presidentizl vote as set out in Sectiom 11811,
Phether or not these two statutes viclate the uniformity provision
of the Constitution, and just what the Supreme Court would say when
this matter is properly presented, we venture no opinion.
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Under the provisions of Section 11314 R. 8. 1929, as amended by
the Laws of 1921, p. 301, the salary of the prosecuting attorney
is fixed upon a population determined by the last Federal census.
Thus it appears that the population of your county for the purpose
of paying the clerks will be fixed at one figure, and for the
purpose of paying the prosecuting attorney will be fixed at another
and different figure. This would appear to violate the uniformity
provision of the Constitution, namely, Seetion 12, Article S.
Prior to the 0'Connor case, supra, such a situation would hsve
violated the uniformity provision of the Constitu'ion. We quote
from State ex rel Summers v. Hamilton, 279 8. W, 3Z, l.c. 363

"At the threshold of this case relator challenges
the constitutionality of the act approved

April 1, 1321 (Laws of 1921, p. 606 and follow=
ing), relied on as a defense by respondents in
their return, Section 12 of Article 9 of our
present Constitution provides that:

*The General Assembly shall, by a
law uniform in its operation, pro-
vide for and regulate the fees of
all county officers, and for this
purpose may classify the counties
by population.!?

Under the above requirement, it wes the duty of
the Legislature to pass a law that would regu-
late the fees of all county officers, including
circuit clerks, county clerks, prosecuting
attorneys, etc., and which should be uniform

in its operation. The above provision of the
Constitution is mandatory in its terms, and no
law should pass muster which does not comply
with its requirements.®

The Court at p. 37 further said:

"Passing, but without deciding, the question as
to whether the framers of the Constitution con-
templated, that Section 12 of Article © supra,
might be carried into effect, by the passage
of separate and distinect acts relating to each

county officer in respect to his salary, ygt
< E 00 e DIl L c_; 8 "_

- : ir ent
galaries of county officers.i

However, the above opinion from the Summers case, does not seem to
have been either overruled or criticized in the O'Connor case, and
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since the O'Connor case is the last word of the Supreme Court we
feel, until it is overruled, that it should be followed.

The salaries of county judges in 1929 and 1330 in your county were
to be determined by Section 2588, K. 8. 1919 and by either Section
10634 K, S, 1919 or 6515 R. 8. 1919,depending upon which of the
latter applied to your county. Section 10884, kK. 8. 1912 (now
7892 K. S. 1929) applies to counties of under 200,000 population,
and Section 6515 H. 8, 1919 (now 7897 k. 8. 1989) applies to
counties of over 200,000 population. Section 10684 provided a
salary of $1,200 per year, and Section 6515 provided for salary
of $3,500 perfyear, both statutes providing salaries for the
county judges for acting as road overseers.

Under either of the above statutes, the population of the county,

for the purpose of fixing the salaries, was to bec determined, under
the provisions of Section 11016 K. 8. 1919 (now 11808 kK. 5, 1929),

by multiplying by five the highest number cf votes cast at the last
previous general election and the product therecof shall be considered
and held as the true population of such county.

If the county as a result of an intervening election passed from a
classification of less than 200,000 population, to a classification
of over 200,000 population soc as to increase the pay of the county
Judges as road oversecrs from $1,200 per year to $3,500 per year
would such afi . ‘merease violate the provisions of Section 8, 4Article
14 of the Constitution which is as follows:

®The compensation of fees of no state, county
or municipal officer shall be increased during
his term of office; nor rhall the teim of any
office be extended for a longcr periocd than
that for which such cificer was elected or ap-
pointed.®

The answer to the above query is found in the opinion of that late
learned and distinguished Jurist, Craves, J., in Statc ex rel. Moss
v. HamiXlcn, 260 S. W. 467, l.c. 4€9., Queotinz from that opinions

"The salary, in amcunt, was fixed by law as to
relator's office in any event. If his county
was not subjected to a2 change of class, his
salary wes not changed. If his ccuaty (by a
decreased population) drpred to a lower class,
his salary was fixed, and was fixed Defore Lis
election, although the change of class might
give him a different amount., 8o, too, if his
county increased in population and thereby

assed to a higher class, the existing law
fthat in force &t the time of his election)
fixed for him a salary. Irue it was higher,
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but it was definitely fixed at the date of
his election.®

quoting further from that decision, l.cs 703

"The salary of each class was fixed, and as said
no subsequent law has chenged the fixed salarles.
The mere fact that a county passed from one class
to she other does anot deprive the holder of the
office of the salary fixed by law, and fixed too,
at a time 1ong prior to relateor's election., In
our judgmeat Section &, Article 14 of the Consti-
tution dces not preclude & recovery by relator.®

The amendment by the 1929 Legislature of Scction 2536, », §. 1313,
Laws 1929, p. 151 could nost operate to fix the pay of county judges
then in office. In the first place, this would be changing the law
during the term of office of the county Jjudges, as referred to in

the opinion in the Moss case, and would be a violation of Article 14
Section 8 of the Constitution, for the reason that the amended statute
incrcased the compensaticn of the county judges. Furthermore, the
Constitution of Missouri, Article 6, Section 33 has specifically
prohibited the increase or diminishing of the compensation paid to

a8 judge of a court of record during his term of office.

It is therefore the opinicn of this office that first, cocunty clerks
and circult clerks are psid upon s population basis determined by
Section 11811, under the compensziion provided for in Section 11833
R. 8, 1929; seccnd, that the prosecuting attorney iz pald upon the
population as determincd b; the last Federel Census, under the conm-

ensation provided for in €cction 131714 K. &, 1929 as smended by the
£aws of 1931, p. 3013 ena third, the county judges for 1229 and 1930
were pald upon a populaticn basls as provided for in Section 11016
R. 8, 1919 and are¢ entitled to the compensation provided for under
Section 6515 R. S. 1910,

despectfully bubmitted,

FRANKXLIN E. REAGAN,
ASsictant Attornev=General

APPROVED:

ROY iEEi!TﬁTEE
Attorney-General
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