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+PAL CORPORATIGES: Qfficer directly or indirectly
7 interested in a contract with
L/// ' the city, or in work done by
: the city, makes himeelf crim-

inally lisble and subject to
forfeiture of office,

;é(qyoé-eqﬁbﬁiﬁkcf?‘Vﬂ

Sentenber 27, 1032,

lr. L. B. Boicourt, }o'ﬂJ
Carterville, ¥iesouri, '

Dear Sir:

e are acknowledging receipt of wvour letter in which you
inguire as follows:

"The undersigned is g green member of the Carterville
City Couneil, elected l1ast spring, never having held any
kind of rublic office before., A matter has come up

that gives me much uneasiness, I do not wish to do
anything that is against the law but do not know whet
the law is in some regards.

Kindly let me know the answers to the following ques-
tions: @an we as a Counecil legally hire the Mayor or
wesbers of the Counecil to work for the City (say at
repairing etreets) at so waeh per hour or day? Doce
the employing by the hour or day wmeke the metter legel?
If the member who is to profit does not vete, does

that mend mattere where it might be illegal if he casts

- the deciding vote?

If it should be against the law for membere of the
Council or the Hayor to be given sueh employment, and
if the majority of the Councilmen vote to so employ a
fellow member, would those who vote sgainst the ssid
exployment be eguilty in the eyes of the law, along with
those who vote for it?

What, if anything, is the further duty of a Councilman
if he known that his Council is breaking a State law
although he himself votes acainst such law bregiing™

Section 44068, R. 8. ¥o. 1929, of our criminal statutes
provides as follows:

"1f any citv officer shall be directly or indirectly
interested in any contract under the city, or in any
work done by the eity, or in furnishing suppliee for
the city, or any of its institutions, he shall be deemed
guilty of a misdemesnor; and sny appointed officer bew-
coming so interested shall be dismissed from office
imnedistely by the mayor; and upon the mayor becoming
satisfied that any elective officer is so interested,

he shall immediately suspend such officer and report the
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facte to the council, whereuron the council, as soon 28
nracticable, shall be convened to hear and determine
the game; and if, by two-thirde vote of the couneil, he
be found so intcrested he ghall be immediately dzs—
migsed from sueh office.

Section 6750, R. §. Ho. 1929, dealing with munieipal
coroorations, nrovides as follows:

"If any city officer shall be directly or indirectly
interested in any contract under the city, or in any
work done by the city, or in furnishing sunvliee for

the city, or any of its institutions, he shall be deemed
guilty of a misdemeanor, and, unon conviction thercof,
shiall be nunished by & fine not execeedines two hundred
dollars, or by imprisonment in the county jail not
exceeding eix monthe, or by both such fine and inmpriecone
ment; and uoon the city council, or any menber thereof,
becoming satisfied that any officer of the city is so
interested, the council shall, as scon as practicable,
be convened to hesr 2nd determine the same, and, if,
uvon investigation, such officer be found eo interected,
by a majority of all the menbers elected to the council,
he ghall be immedistely diemiseed from office.”

In State v, Zelly, 103 K, A, 711, the court held that a
menber of a munieinal sssembly of 2 city was a clity oificer,
saying at vege 715:

®iio reason ¢an be aseigmed for exempting a mewmber of

a uﬂleipal acgenbly of 2 city from the punishment pre-
gseribed for a violation of the stotute., Certainly that
he may be removed from office is no sufficient rezson,
or any regson at 2]11, that be shonld be exempted from
erimingl runishment. The statute has not made the
exenntion aznd is not within the power of the courts to
engraflt ane uson it in favor of this class of municipal
officers,

In State ex rel., v. %hite, 283 5, ¥, 147, the court held
that a contraet entered into by a2 contractor of which the
liayor was g partner was illegal The court says at page 148:

"His direct interest in the contract as a partner of
relator was found by the chancellor, to whoee finding
we ought and do defer. The eo ntract wae dalum prohi-
bitum if not malum in se, Eguity will not assist a
party to reap the rewards of a contract prohibited

by the statute.”

Under tue foregoing sections of the statute, any city officer
who ghall directly or 1nd1:ectly be interssted in any contract
under the city or in any work Jdone by the city, or any of its
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ingtitutionse, makes himeelf crininally ligble and at the sze
time is ligble to dismissal from office., Under the Kelly
ceee above, a member of a city council is a city officer
within the provisione of esid sectione, and under the White
cree above the Layor is also within the prohibition of the
statutee,

The statutes prohibit the city officer from directly or
indirectly having any interest in a contract with the city or
any work done by the city. Any city officer who is directly
or indirectly interested in g contract of the city or wio
does work for the city comes within the vrohibition of the
statutes, It is not necessary that the contract be written,
or tiiat it ve for any particular rurpose, and toe emploving
of a verson for the repairing of streets, whether such emmloy=-
ment ie to be paid for by the hour or day, bringes into exist-
ence a contract between the enploye and the city. A rereon
woricing by the day or by the hour is directly or indirectly
intereated in a contract under the city and in work done by
the city.

It is therefore our ovpinion:

Firgt: That the city council cannot legally hire the
Xayor or the manbere of the city eouncil to work for
the city at repairing streets for so much rer hour or
per day.

Second: That the employing by the hour or day does
not make the ernloyment legal, nor relieve the officer
from the prohibition of the statutes,

he officer contracting with the city votéed to nire
hiﬂBE1ff}ﬂg the prohibition of t.e statute is not tast
) t

Thirds Under the statutes it is immaterial whether
t)

e esnal 8 to hire himself ovut is tiat no officer
shall be dirsctly or indirectly interested in sny con-
tract or work with the city. Such officer may be em-
ployed by the other memberes of the council, he himeelf
not voting, and still hie euployment would be il epsl
under the forEgoing sections,

Fourth: ™e do not understznd that the statute nakes 1t

a crime or a forfeiture of office for the counecil to
en:loy otherg in viclation of the above sections. The
nronibition of the above sgectione is that the employed
official will becowe crininzlly liable and be rewoved from
office., He cznuot, if nhe does the work for which he was
erployed, recover from the city for his =ervicee, for the
contrect is illepsl. The ofiicers, however, mirht maoke
ti:erselves individuslly lisble by —aying out to the
emnloyed officer funde under the illegal contract,

Fifths If a member of the council has knowledge that
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the above section ig being violsted, we believe it

ie hie duty to inform the Frosecuting Attorney of the
County =0 that he may take such oction 28 in hie
judpment the matter rescuires,

Yery truly yours,

Aeceistant Agtorney Ceneral.

AFYRCOVZD S

Attorney General,




