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Hone Lompton Berry,
122 East 22nd Street,
New York, New York
Dear cirs
Yhis department acknowlecges receipt of your letter
requecsting opinion upon the following que tion, to=wits
“Mr, A. comes to the United States from Jtaly
and settled in your stote. He leaves his family, consisting
of & wife and three minor childrem, im Italy. After coming
to the uUnited States iir. Ae. refuses absolutely to send
meintenance to his fimily. ‘“ould it be possible for the
wire, through power of attorney, to bring an action for a
maintenace order in the preoper court in your state even
though she is .hysically a resident im Italy? If your answer
is in the negative, will you kindly refer me to the Statute
or Court decision upon which you base your opinioni"
Secetion 698 Revised Statute 1929 reads ze follows:
“Bvery action shall be proseccuted
in the name of the rezl purty in interest,
except 2s otherwise provided in the next
succeeding sectionjy but this section shull
not be deemed to suthorize the assignment
of a thinz im action not arising out of
contract.®

Now in view of the expressed provision in the fore-

zoins st:tute, a suit for m- intenance by A's wife could not
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be maintoined in the name of an atiorney-in-fact, or = cnte.
If this right existed under the common law it has been abrogated
by expres:z statute.

Vole 2 Ce J., Page 1070, Paragraph 37, reads as follows:

"It may be lalid down, as a general
rule, that aliens, except alien enemies,
who are suil juris, and not otihcrwise
gspecifically disabled by the law of the
place where the suit is brought,; majy
maintain suits in the proper courts to
vindicate their rights and redress their
wrongse This right is not affected by
the faet that a similar remedy is not
afforded to aliens in the country to which
plaintiff belongs.”

21 Cyc., Pa e 1603, Paragraph Ce. reads as followss
"The inherent ricght claimed by many
courts of ecuily to grant separate main-
tenance, and the right as confcered by
statute have been considered in prececding
sectione. Generally, teo give Juriediction,
at least one of the parties must be a
bona fide resident of the state in which
the suit is brought.”
In Tolman v. Tolman, 1 App. Cas.(D. C.) 299, the court
said:
‘It is notl necessary that a wife
¢ be a resident of the state in order to

maintain'a bill against the hugband for
alimony, where the husband is a resident."

Also the same doctrine is anncunced in Shrader v
Shrader, 36 Fla. 502.

In our state we have no statute whieh precludes an
alien, excepl an enemy alien, from maintaining suits in the
proper courts teo vindicate his rights and redress his wrongse.

In view of the rule)as announced in other Jjurisdictions
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we therefore conclude that a euit for separate’ maintenance
could be aintained by uhe wife, even though an alien and
Phyeiecally a resident of a foreign country, in the proper
court, with cost seeu.ed, in her own nmame.

‘@ regret that you have been delayed in receiving
this opinion, but y ur request came at one of our busiest
séasona, by reason of the preparation necessary in briefing
cases coming wp for hearing in the September term of our

Supreme Courtes

Yours very truly,

We V. Barnes

Ascistant Attorney General.

AP ROVED

Attorney Generale




