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Hon . L mpton Berry , 
122 East 22nd $tre~t, 
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This dep rtment a ckno,;let.ges receip t of your l etter 

requc.ting ovi nion upon the follo\: i nr.; que tion , to-wi t : 

••nr . A. comes to tl~e United stnteo froo It<:.ly 

and settl<.d in your st~tc. Ue lcove a his f arr ily , consi ;:;ting 

of a \7 i fe <-~nd th:cce minor cLilu.~. en, in Italy. !.ftcr comi nG 

to the uni t.ed .-,t· tes t•r . A . refu ses abso l utely to send 

maintenance to hio f~mlly . ' ould it be possible t o1 the 

wi:::e , t1trou~h p ower of a ttorney, to brin~ an action for a 

rnai ntena ce o1·<1er in the pro)er court in your state even 

though s he is ,J hyslcally a resident in Italy? If your an ·1er 

is in the ne _;<.4tive, will you ki..dl y refer me to t he St,.tute 

or Cou1•t uecision upon whi ch you base y,)ur opinion?" 

section 698 Uevi s cd St"'tute 19429 reads a s follows : 

··Every action shall be prost c · t ed 
in t.ho n..u.,e of the re 1 .,) .~."'tJ in inte..:·€:::. t , 
exce?t .s otherwise Jrovided in the next 
s Jcce\,;( in~ section; but this -..ecti0n o":l<...ll 
not be deemed to uthorize the nasignnent 
of ~- thin; i n action not a rising out of 
c ontro.ct . u 

Now i n vie· o f the ex_Jre s .. ed pl'ovision in the f ore-

[-:oi n : st tute, a sui t for n intent ne e bJ A' s \,ife co la not 
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be m.~ int~ ined in the name of J.n a ttorney-in- fact, or uL;cnt. 

If this ri_;.lt exis ted under t he co~unon l a . it has been aoro··ated 

by express st tute . 

sa id: 

Vol . 2 c. J ., ?age 1070 , ~araBTa)h 37, reads as f o l lows : 

.. It Inay be lu i d down , as & ( ·enc-ral 
rule, th •-tt a l ieHs , except a lien enemie ... , 
who nre sui juris , and not ot t~rwise 
specifically dis abled by the law of t he 
pl '.lce t·rh'-re t he st~it io brot._; .t, ma) 
mll i ntain s ui tc in t he proper courts t o 
vindi cate t llei r o~.'ighto and redress thei r 
wrongs . This rit;nt is not e f:fe cted by 
the fact that a simil ar renedy is not 
af1orded to aliens in the country t o which 
plainti f'f beloni:;s . ' 

21 Cyc . , Pa ~e 1603, raradraph c. r eads a S f o l l ows : 

"The iPherent 1 i ,;ht claL.cc1. by many 
courts of' e< ui tJ t o ,_;rant sep.:trate nv .. in­
terk.4ncc , and the ri~ht us conf red by 
stPtutc n_vc been consi del ed in p~·ecc<;ding 

sec ti.oz.s . Genera.llj , t o e;;ive j\Uiodiction, 
at least one of the )~rtics muct be a 
bona fide resi dent of t he state in ~hich 
t he suit is brought. '' 

In Tolman v . ~olnan, 1 App . Cas.(~ . C. ) 299 , t he court 

·It is not necesm1ry tnat a wife 
be a r esident of the state in order to 
ma-intain ·~ bill ac:; .i n s t the hue band f o1· 
a linony , where t he husband i s ~ resi dent ." 

Also t he same uoctrine is announced in iJhr~.der v. 

3hi·nder , 36 Fl a . 502. 

In our state we h,ve no statute which )recludes an 

alien , exce..,> 1. an enemy ulien, from m ..... i ntai ni n · suits in tl1e 

proper c ourts to vindica t e his ri._thto and 1cdresc hi e wrongs . 

In v iew 0f the rule , as announc ed in other jurisdictions 
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we t herefore conclude t11at a sui t for sep.:trate· maintenance 

could be Linta ined by ~he wife, even thou~h an alien and 

physic ... l l y a t·esident of a foreign country, in the ,r>roper 

court, with cost sec1.1. ed , i n her own DaDe. 

e regret that you l~ve been delayed in receivi ng 

this opinion, but y ur request ca.ue a t one of our busiest 

seasons , by reason of t he prepa ration neceosary in br iefi ng 

cases comi~ up for hearing in the Sept~nb~r t erm of our 

Suprene Court. 

Yours very truly , 

W. w·. Barnes 
As. i ..,tont Attorney Gener a l . 

AP RvVED 

Attolr:ney General. 


