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Honorable O, Arthur indersom, o '
Prosecuting Attorney, L3
t, louls County,
Clay ton, Hissouri,
Dear :ir:

A reguest for an opinion has been received from you under date
of September 21, 1933, such request being in the following terms:

“You are probably sogquainted with cur situation here in
5%, louls County relative to the sppointment of additional
justices in Centrsl Township, These appointmects have been
made by virtue of 2137 R. 2. Missouri, 1929, and we
believe Section supersedes See, 2137 or prohibits any
edditional Justices above the four which are to receive a
salary of 2,000 per year,

Ye have taken the position that these four paid Jjustices
should reesive the wolume of oriminsl business and we are
issuinz informetions in these courts only for traffie vicle-
tions, for the simple reason tiat we feel that the appointe
ment of these edditional Justices wae ianvalid,

that letter and give us sn opinion as seon as possiblie on
both of these guestions, as it is vexing us very wuch at thie

-

There are three sections of the Revised itatutes of Missourl of 1329
providing for fized mubers of Justices of the Feace in certain lccalities
tions being contalned in Chapter 10 of such stetutes. irticle
4 of such chapter is applicable Lo townships conteining between 75,000 and
of 1915, page 324, sud
such article contains seetion 2366 which provides ss follows:
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whieh applies to cities containing 300,000 inhabitants and over, such seotion
being 2395 which provides as follows:

“Por tue first one hundred thousand of population in ssid
eities there shall be five distriets; and there shall be an
additional distriet for every additionsal one hundred thousand,
and for every frectioual part of one hundred thousand exceeding
fifty thousand of population, For the purpose of this artiecle
the last geisral ceusus of the United States of .meriea shall
bé taken as the basis of population,”

The third and resaining section governing the nusbers of justices ef
the pesge is seetion 2136, found im irticle 1 which !s entitled “"rleetion,
eppointzent, powers and duties of jJjustices of the peace” which section pro-
vides as follows:

“Sach munieipal township, exscept as otherwise provided by law,
shall be cntitled to two Justices of the peace, to be elected
and commissioned in the msnner hereinafter provided; bdut in
case there ssall be in sny :uch township an ineorporated town
or city having a populetion of over twe thousand inhabitants,
and less than one hundred thousand imhabitants, said town or
eity stall be entitled to one edditional justice of the peace,
who shall be a resident of sueh town or city; and in all
munieipal townships thet now contrin or may hereafter contain

s city of one hundred thousand inhebitants, and less than three
hunéred thousand inhabitanss, the county eccurt of the county

in whiech seid ¢ity is locsted zhall, on or before the first

day of Mereh, 1890, divide the scld township into districts,
not to exceed eight, eas nearly equal in populstion as may be
possible; sand at the general eleetion in 1890, and every four
yoars thereafter, there shall be elected in eamch of said dise
triets, by the qualifie’ voters thereof, one justice of the
peace, whe chall possess the gualifications reguired by law
for other justices of the peaee, shall take the saxe oeth,
possess the same Jurisdietion, end eshall hold his office for
four years and until his successor is elected and qualified, and
who shall be e residsnt of and keep and maintain his office in
the distriet for which he is elected, The perscns now holding
the offices of Justices of the peace in townships affected by
this artiecle shall eontinue to perferm the dutise of their res-
pective offices uantil the general electionm of 1090, at which
time cne justice of the peace for eaeh distriet, os herein pro=-
vided, shall be elected, after whick time there stiall be mo
other justices of the pease in townships sffected by tnis artiele,
exsept as herein provided for,”

An snalysis of the statutes above quoted shows the following distri-
bution as to numbers cof ju tices of the peage throughout tids state, OSeetion
2136 shows that the genmersl rule 1s two to each township with two special
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provisiens for Jjustices of the peage in cities and towns within such town=
ships, the first giving one justice beyond the usual two for every towm

or eity having between 2,000 and 100,000 inhadbitents, and the second
requiring e division of eities in such townaships of between 100,000 and
200,000 inhabitants into ei:ht distriets with one Justice of the peace

for each distriet. This second and latter statutery provision seoms dise
tinct and spert from the rest of seetion 2136 end mot in the nature of

an additional provision for or exception to0 the main subjeet of 2136 be-
cause it eliminates entirely the chief subject mattor of Jection 2136 which
is the genersl rule of two justices of the peaee for each township, with
additional justices for cities of from 2,000 to 100,000 inhabitanta, Jee~
tions 2366 and 2395, sbove guoted, ere self-explanatory sc that the following
is ths regular statutory schedule for numbers of Jjustiees of the peace:

(1) seetion 2136 = (a) Two Justices in every township with one
edditional for every eity therein of
2,000 to 100,000 inhabitants,

(b) vight Justieces in townships with cities
of 100,000 to 300,000 inhabitants,

(2) seetion 2366 - Four justices in townships of from 75,000 %0
150,000 inhebitents.

(%) seetiom 2395 - rive justices for first 100,000 inhsbitants and
one additional justice for each additionsl
100,000 inhabitants and one additional for any
fraction of 100,000 over 50,000,

Jeetion 2137 relates to the eppointment of extrs justices under
certain eirocumstances as opposed to the regular number fixed by statute,
all of the above quoted statutes dealing with regul .r numbers, .eetion 2137
providing as follows:

"‘henever & petition shall bs presented to the county court of
ey county in this state, signed by twelve or more qualified
voters of any township in said county, setting ferth that Shey
live more than five miles from the nesreat justice of the pesace
in their township, the county court shsll hsve power to appeint
an additional justice of the pease for sueh township, end the
Justice so appeinted snhall live in the immediate neighborhood

of the petitioners, and at least five miles from any other justbe
of tie peace of suech township: PROVIDED, thet tne eccunty ecourt
shall not appoint more than two eadditional justices in any Sowne
ship, exeept if it be shown to the ecunty eourt that there)is no
Justice of the peace living in any incorporsted or unincerporated
town or village having & population of at least two hundred in-
hebitants, then the county eourt, at the request of any twelve
resident householders, in said town or village, may sppoint one
jJustice in said town or village in addition to tae nusber of justices
hereinbefore specified, The term of office of a justice of the
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peace aypointed under thi. seotlion shall expire on the general
eleotion day in the year when Justices of the pesce siall be
eleoted for the tcewuships, eo provided Ly lew: PruVIIEL FUOIUA,
thet this seetion shell not epply to© townshipe which now have or
me, heresfter bawve & populstion of rore than 300,000 inhabitauts
anéd less than 600,000 inhabitants, asd all Justices of Lue peace
now belding usder eppointucnt ia sueh townships ehell continue
to perfom the duties of tielr Pespective .ffices until the next
generel sleotion in the jesr when Justices of the pesocs siall ve
eleeted io sald tcwmalipa, and no louger,*

oo 1ts faoe ‘eotion 2137 spplies to ever; county in tlle state becsuse at the
outset therec” it begina "ihenever a potition stell be prosented v the
eounty ocourt ¢ in this state”, Pefore 1327 the laet proviso
and sentonoce wes ot o part of such seotion it having been addel by
iawe of 13:7, page 147, suct provise sxeepting townships ecntelining oities
naving between 300,000 acd 600,000 tnhebitsnte, Defore suoh awendient in
1327 artiele 10, including .ection 2335, wes in foree end provided s separate
scheme for the appointment of justices of the peace in cities heving over
300,000 inhabitants, The Oeneral iseechly of 193 epperently d14 not think
that suck special sobeme for sueh cities prevented tie applicstion of Z137

to such oities or at least felt that the matter was ambiguous beceuse other-
vise tho Teneral ‘sserdly wouléd not have felt it necessary tc add she mnonds
mert of 1929, If “eetion 2137 applies to cities fulling within «rtields 10
wniéh irticle 10 tes within 1t o speclal section desiing with She sppoiniuent
of additional Juastices (“eetion 2407) then there would seem to ba an even
stron er cese for “egtion 2137 applying to irticle U which desis with tomm-
ships having between 73,000 and 190,000 inhaditants, beonuse ;rticle & hes no
provisicp for the sppointment of additional Juw tices,

is has boen seen above Jection 136 yrovides e special senene for
Justices in towmshipe containine oities of between 100,000 end 0,000 inhabie-
tants, Yot only foea ‘eetion 2136 provice tiet there shall Le eight
i1 townships containing ef ties of between 106,000 amd JU0,000 inhebitante (1. e,
s fixed pumber like the four fized in “eotion J366) but leetfon 21% in deeling
with townships given eight justieses in 2135 seys expressly thet "thore shall be
nc other justices of the peace in tosnships affeoted dy this article, emcept
as hereir provided for.” Ia 'pite of this apeciel srrangesmsnt for eight jJustices
and WO tore in cuck townships the ‘uprens Court of Visscuri has held thet 2137
applies to sush townships and thot aldditionsl justioes may be sppolinted for
susl townships under 2137. &tate ox iaf. Jentry v, Toliver, 31 lo. 757, &7
"e 7o 312 (1326); “tate ex rel Corersl Joters .oceptance Corp. V. ‘rown, %30
0, 220, 4L T *. 24 8573 see Travalant v, Yelleyeseppert oLor 0., A0 . ‘e
24 709 (1929="ansas City Court of :ppesls), Just shy the lsscurl uprene
Court 414 rot feel thet Faw township wihlch territorially is lsusas City was not
within “eotion 795 Seallins with cities of 300,000 inhstitents or nore when
Yauses ity b the 1720 census hed a populstion of 324,410 inhabitaate 18 not
clear, tut tha eccurt clearly, ~lthcugh mentioning the populrtion of lLeuses
City in its opinion, s of the sbove figure said in the gase of  tate &x inf,
Parrots v, Joyed, 307 ¥o. 49, 269 5. ¥, 623 (1925) that what is now .eotion 2136
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was "the statute which wes desisned to provide justices of the peace
for Xaw m: Eﬁfpﬁ‘"ﬂﬁ‘{ 0, 56). However, tie ecourt in all of tkese four
cases just cited did trest Xansas Uity as witnin Section 2136 with its

special soheme for eight justices and no more., In these four cases every

kind of atteck was made on the velidity of the eppointment of adéitionel
Justices in ¥snsas City but no mention in any of the cases was ammde of any

centention that 2137 could not apply to Zansas City because Kansas City by /

2136 was limited to eight justices and no more,

sestion 2366 applicadle to Central Township in 5t, Louis County is
no more of a separate exclusive scheme for the appointment therein than is
that part of 2136 held sppliceble to Kanses City, so that if 2137 epplies to
Eansas City the sume arguments would seem to make it apply to Ut. Louis County
end the only eonclusion possible is that the fixed nuwber of justices (eight
in Kansas City and four in Central Township) refers to reguler justices of
the pease and does not purport to deal with sdditicnal justices who might
be appointed under 2137 which by its terms applics to every county in the
state, This analysis would explain laws of 1933 page 214 which repeals Sec~
tion 2366 end amends 1% so as to change the numbor of regular justices in the
counties to which 1t spplies from four to three, such enactiment merely ehanging
the regular nuaber just as 2136 fixed the regular number for Hansas City at
eight,

It might be cbaserved that there is s direct contradiction in allowing
2137 %o apply to that part of 2136 which applied to Xensas City because that
part of 2136 expresaly said that "there Ahall be no other justices of the pesce
in townships affected by t-is article” yet the Supreme Court said that
2137 applied to Xansas City, but there is no such direft contradiction in
allowing 2137 to apply to 2366 because muym.-msgurm
Justices of the peace” in townships to eh it is applicable, says nothing
about prohibiting were than such number,| Nor iz the argument possible that
2366 was intended as a special scheme for St, Louls) County snd should be res-
pected ss such because at the time of its spmetment in 1915 5t, Joseph was in
the only township to which it applied. State ex rel rorgrave v, Hill, 272 Mo,
206, 198 3, w, 844 (1917) wherein the eourt ssid:

"It 1s agreed by the perties herein that said townsnip is the
cne in whieh the city of 3t, Joseph is situate, -nd that it is
the only township in the State having a populetion of seventy~-
five thousand and less them a hundred asnd fifty thoussnd,” (272 Vo,

200(.

To give any o nstruction to the statute other then that given above
woulé mean that there would be in every locality in this state s methed for
fixing the regular number of justices of the peace, and in every such loecality
there would be e flexible seheme for additionsl justices where the exigencies
of legal busd ness might require thesm except in townahips of frem 75,000 to
150,000 ihhabitants, which would seem to be an unreascnsble scheme of legise-

tion,




6. Homorable C, Arthur :anderson November 27, 1933.

Admittedly the comstruction sbove given is in seeming confliet with
a dietum in the case of rorgrave v, Buchanan ‘“ounty, 20. Me, 599, 222 3, W,
755 (1920) wherein the gourt said:

"It is true, the old gensrel law relating to justices of the
peagce no longer governs in townships now or hereafter having

the speecified population, but the aet in question leaves the

old general law in foroe in all other townships im the itate,
exeept in the townships provided for by this aet, which, we
hold, is e genersl law governing sueh townships.” (202 Lo, 600).

The eourt in that case Jid not have before it the problem here presented and
perhaps used language unduly broad whieh it is submitted should not be followed
if an atteupt were made to opply it to the problem here under considerstion

of sdditicnal justéces of the peace,

“here Jection 2137 applies the only ground of attecking the sppoint-
ment of a justice of the peace by the sounty eourt is by slleging fraud, and
a quo warrantc proceeding against the justice so sppointed alleging e leck
of jurisdiction to meke the appeintment eannot be mainteained where the reeord
of the Gounty ocourt is fair on its face and no fraud is alleged. tate ex
rel Rice v, immons, 35 Mo, ipp. 374 (1889); utate ex inf, Gentry v, Toliver,
315 Me. 737, 287 5. ¥W. 312 (1926); otete ex rel Genersl kotors iceeptance
Cerp., v. Brown, 330 Mo, 220, 40 =, ¥, 24 U57.

Iz the Toliver case just clted where the relators slleged that the
power of the ecounty court hed been exhausted dy the appointment of two justices,
the oourt defined the issues involved as fcllows:

"It appears from the allegations of the reply thet the ccunty

court had pr4vicusly made orders appointing two edditional jus-
tices of the pease under the suthority of seid :eetion 2689. It

is contended that the reccrd proof in support of sueh sllegation
demonstretes that said county court had no power tc make the
appointment of respondent nt ti. time the purported order sppointing
aim was mede, On the other heawd , it is the eontexntion of respon-
dent that the county eourt aeted judiclelly imdetermining the fects
upon which its right snd power to appoint respondent depended, in-
cluding its necessary finéing thet two additional justices of the
pesse had not alrealy bteen appointed, Lad qualified and were aoting
as puch, and that 1ite finding therecn ecnstituted e judgment which
cannot be attacked collaterally and that this proceeding is a
collateral attack upon such judguent, and therefore that this court
cannot inguire inte the facts in respect to such -xm« gﬂ?-
appointments of additionsl justices of the peace.” . 740)

and the ccurt held 2s follows:

"we hold that the aot of making the appeintaent of res ondent
necessarily involved a finding by the acunty eourt that such s
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state of facts exiasted es to authorize it to appoint an addi-
tional justiee of the peace, including the finding that tweo
additionsl justiees of th. peace hud not already been appeinted,
or, if they had previously been appointed, thet both were not
qualified and meting at tie time., Zueh finding hed the force

and effeet of & Judgment and cannot be attacked in this proceeding,

wherein freud is neither alleged nor sought to be proven.,” (315
Mo, 746).

It 18 our opinion that the Reviced Statutes of Missouri 1929, Seetion
2137 applies to townships contsining between 75,000 and 150,000 inhabitants
end thet Seetion 2366 doee not remove sueh townships from tue operation of
seetion 2137,

Yours very truly,
EDWARD H, MILLER

APPROVID s ASSISTANT ATTORNEY GENERAL.

ATTCRNEY GEXERAL.




