Supervisor of construction and main-
tenance of highways.

COUNTY HIGHWAY ENGI-?IB: Custodian of road tooh‘ machkinery, e...

i |

v Authority to appoint "assistents”,
County Court to hire workmen,
,- /Q County courts cannot issue road warrants
: without approval of highway engineer.
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o hove your rocuest of Cotoboer flst, 1937 far »n ndditional
oririon uron the fellowing stote of freotaes

"First: In the Cownty Mirhwey Garare
all tools, machinery «nd other propertiy
beloncins to the County 'nd the Hosd Jige
triots ba2lonring to 't, louis County nre
muintoined, Under ‘ection 8007 “evised
tututas of Miscouri, 1920, tho Jounty "l he
woy ‘nrineer is ro o uwired to lve o bond 3
for thz fcithful perfornance of hias duties, Ay
a4l bond to be crirove! by the Court,
gondlitioned "wriher thot the ishwny "ne
~inoor will necount for -nd delivor to
his succassor in office, ot the expirne
tion of his term of offlee, -11 tools,
1 chirery, bhoeoks, tepars ond other prop=
erty beloneing to the Jounty (nd Nosd
intricets thuroof, ™he County Yichway
nednoor e ~iven this bond, which hue
be'n aprroved by the Court, 'n viow of
actions 8007, 8012, ~nd 2013, ia it your
orinfon thet the Couniy vourt has the risht
to ppeint caployoes in the vounty [lighway
Oay e, over whoo they exercise oexclusive
sontrol, or loecs thut right belons to the
Hirheey “nrineer?
econd: In conridering the ~hove nune
borad stntutes, hoo the Jounty Jowrt tho
rirht Lo order tha issusnce of wmarpr .nts
in »rymant for roud worik, or ~ny other
expondiitures by rocd overasocors, or for
work Jdonc under controct with the County
ef .ty Louls, nithoul Lhe nowlodse or
v 1 of the Jounty '‘Lihony neineor?
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¥ill you please elaerify in your opinion
the respective rights of the County Highwaey
. ‘ngineer in msking appointments under the
terma of his bond, under the ‘ection of the
Statute which ereates his office, and those
duties of the County Couwrt, imposed upon them
by the ilews of this tate?*

In this connection we call your sttention to that part of
Cpinion No. 3 under date of Jamusry 25, 1933, issued by this of=-
fice and to which we still adhere, aond which is as follows:

“In applying our econclusion to “eetion
8012 it 1s our opinion that this section re-
quiree the Highvay ingineer to be the éuse
todisn of the to » Beterials and machinery
belonging ‘o the roed distriet and the county.
He has the care and responsidility and the safe-
keeping of the ecounty property therein emuvzerated
and may, under certain conditions deliver the
scme to others, but the statute gives him no
further right or duty than thst of =« custodian.
He is not required to maintain or repair the
tools or equipment, nor to Jdo other than teo
keep them safely in & proper place. None of
the sprroved definitions of custodisn of prop-
erty, or ocustodian, require more than a safe-
keeping. The lew York courts im FROPLE VS,
BUARR, 41 How, 'rac. 293 have defined custodian
of property as follows:

*"The *custodisn of property' as contra-
dist from legal possession, means the
charge to keep amd care far the owner, sud ject
to his order snd direction without any interest
or right therein sdverse to him***~»
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Corpus Juris in Volume 17 =t pape 438 dorines a eustodion re

' "“One whose duty 1t is to wateh, rusrd
snd nocount far that which is communded
to his custody”

and approves the definition of “"custodinn” gs set out in TUN'EN vs,
cOFrIT, 74 Paeifie 962, which is ns Follows:

"Custodiane. The term mecns the “eepinr,
gunrding, oare, watch, inspection, mreserve
ation or naeurity of n thinge”

and further defines "eustodinn of wojerty” teo be

"1he kKeeping of propertiy by one whe ie charped with
or sssumes resrnonsibility for 1ts sefoty”

Those tools atee rre to bde used by two groupe of Individusls:
(1) Dy the rond overseers,
(2) Ty the highwoy engineer,

The highwuy ensineer is mede recsponsidle on his bond for the
delivery of =11 tocls in his ecustody to his suecessor in office at
the aexpirntion of his term. soction 8007 R, 3. 1928,

The enly rroviesion we find in the law vwherein tools ete, may
be taken from the custody of the hishwuy enrineer is that nart of
Seetion 8018 N, e 19220 which reads ns follows:

“Then dslivering to "ny roci oversoer
the toels nnd machinory bolonsings to
tha districet, he shull RBequire from the
overssor an imntw: snd roceint for
=ll such tools and mthtmr{. and the
overseer sholl be yeovonsible for the
proper ecre and hondling of suid tools
and mechinery, s=nd sh:ll see that they »
sre prope~ly kept when not in use, snd
ehull cceount for the sumo to the county
hichueny onineer.”
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In 2ll szses where the work iz belns dane under the direot
supervision of the highway engineer, these tools remein in the
custody of the oangineer, who hes the authority e "supervise”such
work under section 8013, end in the event that the county e

eamot gonr perform such ision of said work, he shall,
under ¢ w;{ﬂm of mum appoint on "wssistenl” to

perforz such duties, snd the tools ‘hn are in the constirueiive
ustody of such essistent for sndom behalf of the county engineer.
Therefore, it shows that the asuthority of the engineer, as cuse
todisn of sll tools, mschinery, ete. extends to the places sherein
said tools are kept, and the seaslion, wsasgement, and coatrel

of the cocunty highwsy garesge 12 vested ln the ocounty highway engineer.

g = }T;.!E.:_ncg gr MdIc !Eomé !g.

Undsr the provisions of Section 8015, the county highway ene
gineer shell have direct supervision over:

{1) The pudlic roads of the county,
(2) '“he rosd overseers,

(3) The expenditwrae of all county and district funds made
by the rond overseors of ths gounty,

(4) The supervision over the construction and maintensnce
of =11 rondn, culvorts, =nd dridges,

The term 'supervision' or Bupervise® is defired in 60 C, J.
Ps 1163 as fellows:

"Te direect; to have charge of, with the
authority to direet or regulate; to ine-
spect with suthority; to oversesj teo over-
s93 for directionj to superia 3 to
rintend and direcct. The word does
usan to do work in question in detail,
but to seec that it is done.”

It is therefore the duty of the highwey engineer to direcs,
regulate, inspect, and have charge of the constiruction and maine
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tenance of all roads, culverts, =nd bridges. e shall speci

what instruetion is necessary, and when, where, and how, repsire
in the maintensnce of a road sre to be made; in sudbstence, he is

to bess the job of construction end maintensnce of pudbliec roads,

If he is unable to perform this duty'rrnuuy. then, under the
provision of Sectien 8011, he shall,with the approval of the county
court, appoint one or more aassistants to perfomm such duties.

In the oonstruotion and maintenance of rosds, culverts, end
bridges, it is the duty of the county court to designate who shall
be "employees” to do the lzbor in such jeets, "~ bese this con-
elusion 2- neral euthority f in Sec,%6,0f Art.6 of the

e

Constitution souri, and under the stetutory authority of 7946
Re 54 1929, They are as follows:

See. 36, irticle VI:

"In eecch county there shall be a2 county
eourt, which shall be s cowst of record,
and shall have jurisdiction to transesct
2ll county and such other business s
may be prescribed by law,”

S5ec. 7946 R. 2. 1929:

"Whenever sny public money, whether arising
from taxation or from bonds heretofore or
hereafter issued, is © be expended in the
construction, reconstruction or other im-
provement of eny rosd, or bridge or culvert,
the county court, township voard or roed
distriet omiaaimo. as the case may bde,
shall heve full power and suthority to con-
struet, recomstruct or otherwise immrove
a:{md and to construct any bri or
culvert in such county or other politicel
subdivision of the state, and te that end
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may eontract for such work, or may
purchase machinery, employ oper=tors
sndi purchase needed materials snd eme=
ploy necessery help snd do such work
by day lsbor.”

These “empleoyees” nust do the work under the supervision of
the engzineer, or one of his assistsents,

The eounty court has no suthority to perform, or to assist
in perforaing sny of the duties deleguted by law te the highwny
engineer, bagcuuse that authority is vested execlusively in the
hlgh-ay enginear under thet prrt of section 8011 which ig ¢s fole

"*In the event that the county high-
way engineer osnnot properly perform all
the duties eof his office, he shell, with
the approval of the court, aoppoint cone
or more sssistants, who shall receive
suoch compansntion ns may be fixed by the
eourt,”

This power of the county couwrt to "approve” the appeintuent
of "assistants” to the county highway engineer is limited to the
question of whether or not an sssistont ile necessary, ond 1t is
proper for the eounty court to decide assistants are
necesnsnry to carry on the work delege 0 the highway engineor.
The suthority of the county court to "approve” does not extend or
give the county cowrt suthority to say shall be employed by
the county highwsy engineer ss am nsssistent, The power of choosing
the man or men who are to be ussistants to the ensineer is vested
exelusively in the highway engineer hinmself.

v.

7hile the county court pmesua the suthority to employ

n ucluaive of the 88 af "cpaistants” to th i
ang?aar, s worknsn so en%i'gyed osmgot regeln Py wgﬁog'ht'glr-

forming satisfuctory serviees, and the county court cannot pay
them until their eclaims for services have been exmmined 2nd ope
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proved by the highwny englneer.

ny workman who feile, nogleets, and refuses to perform
his duties in nccerdsnce with the plemo and directions of the
engineer is not ontitled to pni. Fudblie money cannot be pnid out
at the bdehest of any individusl or officer unlsss the person re-
ceiving the scme has rendered thoe serviees reguired by law to en-
title him to receive money from the pudbliec tressury,

g This suthority is set out in seetion 8013 7, 5. 1920, se fol-
ows:

"lio county court shall issue wer-

ronts in payment for rocd work or

for any other expenditure by road
overseers, or in payment for work done
under ocontraot, until the cleim there-
for shell heve been examined and approved
by the eounty highway engineer.”

It 1s, therefore, apparont from the very plasin langusge of
the sbove statute that the exomination and approval of the highe
way engineer 1s o condition precedent to the county court's suthor-
ity to iszue a warrant, disbwsing county funds for:

(1) Resd work,
(2) =Expenditures by rosd overseers,
(3) For rosd work done under contract,

Under the state law, the ocounty court is charpged with cer-
toin specific duties relative to the handling of finences thereef,
Its power and dutiecs are preseribed dy the constitution and state
utes, . trust is roposed in them, the executicn of which is fre -
quently nttended with difficulty and embarras-ment, By secepting
guch trust, each county court jJudge cbligates himself to perfomm
the duties es the law direots, and if there is & migapplication
of the funds, or the wrongful disbursement of amy part thercof
the Jjudges oI’ the court may be required te personally respond in
dsmages therefor. The disbursesment of public funds by the county
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cowrt for any one of the lust three adbove enumerated purposes,
uthout the some heving been exsained and approved in advance

y the mty highway enginser, definitely fixes the personal
uabnity the county Jjudges therefar.

Respeetfully submitted,
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