Change of Venue in Criminal Cases Before a Justice of the Yeace.
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Mre Ce Arthur Anderson,
Prosecuting Attorney,
Clayton, lissouri

Dear Sirs
Ve acknowledge receipt of your letter of september
12, 1933, in which you state and inquire :s followss

"'e have a question thut arisec constantly
in our County in connection with the application
for Change of Venue for misdemeanor cages in the
Justice Courts.

This County has five townships and sbout
twenty Jjusticec scattered about the Countyj this
number is not constant because appointments are
being made from time to time. The practice of
some attorneys for the defense is to rile a
Change of Venue application and then list every
Justice but one as being prejudiced and in that
way they practically decignate tielr OWN Judge,
which by a strange co-ineidence scemeg to be the
same Jutiee-

%e would like to have you kindly refer this
question of the defendants' practlice, as above
set out, to one of your assistants for consideration
and answer and «lse with your suggestion as to what
meansy if any, we may employ to defeat or embarrass
this pructice.

With highest personal regardsy and thanking
you for this and the many favors in the past.”

Section 3430 . S. 1929, 1 eads us followss

"If such affidavit be filed, the change of
venue must be allowed, and the Jjustice must im-
medi-tely transmit ali the original papers and a
transeript of all his docket entries in the case
to the next nearest justice in the township, if
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if there be oney, unless tue party asking for a
change of venue shall, in his arfidavit, state

that the other Jjustice in the township a material
witness for him, without whose testimony he cannot
safely proceed to trialy or that he is near of kin
to the injured party or prosecuting witnessy stating
in what degree, or that he cannot have a falr and in=
partial trial before such Justice in the township,

in which case, then to a justice in some other towne
ship in the county, or, if the change be allowed on
account of the blas or prejudice of the imhabitants
of the township, them to a Justice in some other
township in the emmt.yi and the justice to whom such
case shall be sent shall forthwith proceed with the
same in like manner as if said cause had been originale
ly brought before him. No more than one change of
venue in the same case shall be allowed.”

In State ex rel ve Vatkins, 212 Moe Appe le ce 611, tie €.
Louis Court of Appeals, in construing " hat is now sectiom 3430 Sup.
saids

"Appellant's able counsel stand on the strict

letter of the statute, se.tion 37756 Re S. 1919 (now
3430) and there is suppert therein for their contentiong
but when we take into consideration the contemporaneous
constructiong the poliey of the law and the statute re-
quiring that a misdemennor, when prosecuted in a justice
of the peace court, shall be in the townshlp where 1t is
alleged to have been committed, unlese taken out om a
chan e of venuej and aloco the object and purpose of the
law providing for additional Jjustieces of the peace, we
are of the opinion that the echange of venue in the cause
at bar should have gone to the remaining guanlified justice
in Little Prefirie Township. A cause, in a justice of the
peaey court, civil or eriminal in our opinion, cannot

e sant out of a township on chanye of venue, unlesc all
of the justices are disqualified or unless the aifidavit
goes againat the imhabitants.™

From the above gasey it clesar?- appears that a defencant may
disqualify as many Justices im a township as he deslires, however
if one is left the case must be sent to the one remainin - justice who
is not disqualified im said township. ‘e find no authority for
disqualifying Justices of other townships in the same arffidavite
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e sugnest thut Iif 4n the futuwrey a dofen aut by
arfidavit, undertoies %o dloqunlify all the Justices of the
county,onve oney, and in th~t » .y gelocte the forumy the
state ghould hove the Juotlice before whom the ense is endirg
refuse to gond the eaee %o enid Juotieo mot dlequalisried nnd
then the defendant oould institute his cose in mandomus norinet
8 1d justice oo refusing and tuot tihe quostion 4m the courtcs

Youre very truly,

We Ve Darneg

A®S otont AtSorney Oeneral

A'PIYNED




