SENATE BIuL 94: Section 9963e unconstitutional =s delegating
lTegislative power to county courts.

Septeuber 19, 1933
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Hon. Forrest Suith p
State Auditor | S LG
Jefferson City, Missouri

Dear Mr. Smith:

Acknowledgment is hercwith mrde of your request for
an opinion of this offlce respecting the interpret-tion of
Seetion 98963e, as found on e 449 of the Laws of Missouri,
1833, Your reguest reads aes follows!

*I would =ppreciate your legal ovinion
as to whether or not Section 9963e
entitied 'Leyiel tive Authority vecoted
in Certain Officers— constitutionality
of Act' which is the last Seetion in
Jenate Bill 94 approved April 7, 1933
entitled *Taxation »nd Reveaue' and
'reloting to collection of Delinguent
and Back Taxes' appeari in Lawe of 193%
at page 449, 1s constitu

Recently your Department held that Senzate
Bill 80 was constitutional. If Seetion
9963¢ above referred to is held con=
stitutional, advise whether @ not a con-
flict oxilts betwecn sald laws.

Apprecil: ting your immediste attention to
this mat.er, 1 beg to remain.”

The Seotion referred to is the last Section of Senate
2111 94, the genera:. import of whieh bill was to change the
methud of collecting delinquent tazes. Thig bill was anproved
on April 7, 1833, and became & law on the 34%h day of
1833, there bel ng mo emergency cl.use attached to the bilile This
aution reads ae follows?
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“SEC, 9963e. LEGISLATIVE AUTHORITY
VESTED IR CERTALIN OFFICERS==CONSTITU-
TIONALITY OF ACT.==Public welfare and
necessity demand that legislation be
enaocted to encourage the payment of
delinouent and unpaild taxes, to promote
the payment thereof and to tect the
sroperty owners of this state from fore-
closure of their homes and property for
for delinquent taxes in order that the
economic and industriallife of the state
may be preserved. To accomplish such
purpose it is bellieved necessary to

grant legislative au thority to the

county court of each county, and to the
comptroller, mayor and p:uldnt of the
board of assessors of the Uity of St.Louls,
to forgive and forbear the eclleection of
penalty interest ondelin and unpaid
taxes delinquent January 1833, and
prior theretc, or such par“ of such
penalty interest as in the opimion of said
county court, comptrolier, mayor and
president of the board of assescsors of the
City of St.Louls shall be necessary to
agcouplish the se referred to in
this seotion., erefore, the State of
Missouri, through its legislature, here-
by .uroising its police and sovereign
power, declares and enagts that the
county court of each county im the state,
the comptroller, mayor and president of
the board of assessors in City of
gt.louie shall have the right to forgive
and forbear the colleetion of penalty
interest on taxec unpaid and delinguent
on Jmarl 1, 1933, or becoming delinquent
for the f rst time prior there or such
part thereof as in the ocinion oz‘ sald
county cours, comptroller, mayor and tK:.-
sident of the board of assessors of

City of it,Louls shall be necessary to
proteet the own:rs of sueh lands and that
they msy be encouraged to pay said delin-
quent taxes thereon. If for any reason
this section should be declared uncon-
stitutional nd beyond the power of the
legislature to enact, such fagct shall not
affeot or impalr in any way other pro-
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visions of this aét, but such other
provisions shall be in full forece and
effect.”

The foregoing section is a remedial aect by means of which
the Legilslature attempted to give the Saypayers some relief from
the penalties which had been assessed by virtue of the penalty
statutes, This seotion is but a further evidence of the fact that
the 'key-note' of the 567th Gemeral Ascseuwbly was ‘relief to the
tazpayers.' I wish at this point to call attention to the

resage of Senate Bill 80 terms of whioch you are well familiar,
pege 433, Laws of Mo, 19."53) and to particularly point out that the
sole and only purpose of this act w-s the remission of interest,
penalties and costs in the event the origimal tax was pald accord-
ing to the terms of the bill, It should also be observed that this
law wag approved on April 13, 1933 and after Senate Bill 54 wasg
approved.

A to the general powers of the Legislature to remit
interest penalty and costs, there canmot be any doubt. In the
cases of State of Missouri ex rel. Crutcher vs. Xoeln, reported
at 81 3. %, (2d) p, 750, and 9tate of Missouri ex rel, Foy MeKittrick
ve. Beir, not yet ofﬁoi;uy reported, the Supreme Court B:.-ud
upon and upheld Senate Bill 80 as a valid and presently =ffeotive
law, impregnable to every possible constitutional attack. Having
determined that the power rests with the Leglslature to make this
remieoion, we must direet our atteation to the manner in which it
hasg uorcis-d this powver, From reading the forgoig quoted seotionm,
it is spparent that the manner in which this remission is to be ande
is to authorize the County Courts of erch county to make such orders
ag they might deem necessary remitting and rcleasing any part or
portion or the whole of any statutory penalty interest. 7e herewith
requote 2 portion of that seectiont

*To ascomplish such purpoce it 1s believed

negessary ug{a..mz!. to
the County Court of e coun . or-
give ‘nd forbear the colleection of pemalty
interest on delinquent and unpaid taxes
delinguent Janusry 1, 1933 and prior thereto,
or such part of such pennlty interest g‘_ in

. ey

2 “ - . »
&‘moum to% &e purpose re-
ferred to in this c=eotion,”
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And then further state:

#s * » that the county court of each
county in this state® ®* ®* *shall have
the t to forgive and forbear the
collcotion of pemalty interest on taxes
unpelid and del inguent on Jamuary 1, 1933,
& » * sgr such part thereof as h

in
euinion of the eounty * ¥ *“may
e necessary to protect the owners of
such lands and thet they may be encoursged

to puy said delincuent tzaxes thereon,® * *0

The foregoing portions place in the county court the »
diseretion of determining when and under vh-t conditions =nd whag
part or portion of the penalty statutes of this stote shall be
in force and during what time they sh=ll be enforeed. In other
words, the county ecourts of the wvearious countiee and other bodies
designated in sald aet, are vested with the Legiclative authority
of determining who lhAi.l pay penalties, the amount of ties
that shall be paid, and when the pemalties shall be paid.

It 4z the opinion of this offiece that this delegation
of legislative authority is contr tc the provisions of the
state constitution and therefore this csetion 1s wvoid,

We first dezire to point out the distinetion between the
foregoing section and the provisions of femate Bill 680, a portion
of which latter aot 1s Lcrewith quoted: . .

#s * = sThe colleetors of revemue of the
counties and olties of this state are

hereby %nﬂ to aocept
the orig nn#o s=24d taxes* * * *

relicved of all the pemalty interest and
costs aoorued upon the ~ame,”

e thus wish to oemphasize the distinetion between te
Bill 94 and senate 411 80 in this Trespeot, 28 it is clear that in
senate 811l 50 we have a direet legisl: tive enactment which in
iteelf remits the pemaltics, interest and costs which have accrued
under the penalty statutes, providimg the original aount of tax
is paid in compliance with the provisions of the aet. Fowever,
gJenate Bill 94 givee to the counmty courts of thls state a vast
and unregulated power, entirely free from statutory or judiclal
gontrol and delegrtes to those courts the final power to state




Hon., Forrest Saith. - = 3eptenber 19,1933

and determine, capriclously if they =0 desire, at what places and
under what conditions and at what time the penalty statutes of this
state shall be enforced, or to deterwuine that they shall not be
enforced to any extent, It is not at 2ll absurd to visualize a
majority of the county courts of this staté taking advantage of this
act and by doing so greatly retarding the payment of state and
county taxes into the respective treasuriees, as it i2 a recognized
faet that under such stringent times the payments of taxes would be
retarded if no incentive existed to encoursge proupt payment of
taxes,

Ret to our consider tion of Senate Bill 94, we call
attention to Articie 3 of our Constitutiont

“The powers of government shall be divided
into threc distinet departments-—the legls-
lative, executive and judicial--each of which
shall ‘n confided %o a separate magistracy,
and no person, or collection of persoms,
charged with the exercise of powers properly
bel ng to one of those departments shall
exerclse power properly belonging to
either of others, except in the instances
in this Constitution expressly directed or
permitted.®

The powers of the legislative department are vested in
the Gemeral Assembly by Section 1 of Article 4 of the Constitution
which reads as follows!

"The legislative power, subject to the
iimitations herein contained, shall be
vested in = Scmate and House of Represent-
atives, to be styled 'The General Assembly
of the State of Missouri,'"

By these two constitutional provisions, the legislative
power is co etely and entirely vested in the General Assembly, and
by Seetion » the power is delegated to the county courts. One
of the earliest decisions in this Utate on the subjeet of delegation
of legislative power is that of State v. Field found at page 539
of Vol. 17 of the Missouri Supreme Court chorta. The Court in that
case had under consideration a statute providing as follows:
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*"If the county court im any ccunty
should be of o inion, that the provi-
sions of the agt should mot be enforced,
they night, in their disoretion, suspend
the oporntion of the s~me for =ny speeci-
fied lemgth of time, and thercupon the
act should become inoperative in said
county for the period specified in said
°’w‘. . " aa

The Court in comsidering the constitutionality of this
iaw gptated as follows:

#s ¢ *The constitution of the State, after
declaring, that 'the pcwers of govermment
shall be divided into three departments,
each of which shall be confided to a sep-
arate ietracy,' proceeds to veat the
legislative power of the government in
these words: 'The legislative power shall
be vested in a gemera. assembly, which
shall ccnsist of a senate and house of
representeatives,'® * *The power thus
conferred is the power to make laws; and
the exercise of the power is cntrusted to
bodies of mn:S whe are supposed to be
selected by the great body of people,
entitled to vote, because of thelr

denoce, wisdom and integrity.* * * 2
power, thus reaching every citizem, in
every relation and every intercst, is to
be regerded as & sagred trust, which is
to be exercised by those to whom it has
been committed, and every citizen has a
right to demand that the rule for his
oonduct shall be established by that body,
in which he, with his other fellow-citizens,
have vested the power,® * * **

In holdi that portion of the aet delepauting legisl-tive
power to the eount?socurt ﬁ’:constttuuond stated at page §'32:
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s+ * + *I%t appears impossible to doubt,

that the pover which has been exerciced

by the court under the thirty-third section

of the aet, and which has the effeet of
deteruining what law shall be in foree im

the tribun:is .f the state for the recovery s
of penaltics which 4tz own lave impose

is o part of the legisl=tive power vhiei

cannot be entrusted to the county courts.* = ¢

Although the foregoing case was determined in 1853 under
a different constitution than now govern: this state, we find that
the requirements of the two constitutions imn the nt&or at issue
wvere the same, and while not identical Shey had the s:me foree amd
effects The O?ﬂm ruling was affirmed in the case of Lammert v,
Lidwell, 62 No. 188, wherein the court remarked omn page 193:

#e *= *But no body but the legislature cam
make or repeal a law, The provision of the
road law of 1851 which declared that if the
county court of any county should be of
opinion that the proviszion of the aet should
not be enforeced, they might, in their dis-
cretion, cuspend the omt!-.:n of the came
for specified length of time, and there-
upon the aot should become inoperative ia
such county for the period specified in
such order; and, theresupon order the roads
to be ovened and kept ia good repailr under
the laws heretofore in force, or tho special
sots on the subjeet of roads and highways,
were ad) ed tc be uncoastitutional and
void in this court, as attempting to confer
upon the county courts legislative power.****

And again in the csse of Merchants Exchange vs. Ynott, 212 ¥o, 616,
One of the later ¢=ses in which this eazrly case is re}med to is
that of Drainage Distriet v, Lassater, 238 0. W, (2d¢) 716. The
Court cn page 7192 reviews these two cnses im the followinz language:

#s » *In Ctate v. Fleld, a statute was

held inval id, as viclative of the above
constitutional provision, whieh undertook

to authorize the county courts c¢f the state
to suspend the provisions of a general statute
within their counties. In Merchants' ix=
change v. Knott, the Board of Railroad and
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Varehouse Com-dssioners had been given the
wer by the 20t assailed to estabiish an
ion and welghing of frm. eto,, 'at
such pleges or in such territory withim this
etate z8 in their o-inion may be necescary.’
The. et was held to be an impro delegation
of legislative power, In speak of ¢
er thus delegated, this court s=id: ‘It
8 the wholesale, unregulated power to say,
in effect, there cthall be an coperating law
or no law, %to say vhere the law ghall operate,
on whom and when, This phase of the case,
having been heretofore fully developed, needs
no further attention, beyond saying that no
man in Missouri holéds his property or rights
gubject to the unregulated diseretion of
any other man,'*

In arri at our conclusion in this matter we hove not
overlooked the faget th:t the legislaticn here considered was pro-
bacly taken from the Orezon Remission Law of 1825, Seetion 1 of
that Aot found in Chapter 314, Gencral Lawe of Oregon, 1935, reads
as follows:

e = egeotion 1, The county courts of the
geveral countics of the state may and are
hereby authorized tc renit all interest,

penal ties and costs which have been or may

be incurred on 211 texes levied in their
respective oounties on the tax rolls for the
yesrs 1921, 1927 and 1923 to all taxpayers
who, prior to May 1, 1825, or prior to the
date on which foreclosure of certificates

of delinguent taxes could have been instituted
under the iaw if certificates of delinguency
had been issued, shall have pald the original
amount of sueh delingquent taxes on the
property affected. It shall be the duty of
the tax col !ector upon whose rolls any such
interest, penalties and costs may have been
remitted through the authority of this act

to forthwith satisf;, and cancel the same

upon such rolls: Provided, however, that
this act shall not pply to any tax upom which
a certificate of delinguency has been issued,”
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There are three distinguishing fecatures between this Uregon Aet and
the Aot under consideration. In the [first place in the Oregon ict
the County Ccurts ~ere only muthorized to remit all or none of the
interest penalties and costs., In other words, tiere was no dlie-
cretion given them by the act as to what porti&n of the penalties
shouid be remitted., Hecondly, there wug & definite date fized imn
the Oregon Aet after which time the courts were no longer authoriged
to rexdit the pemalties, interest and costs, «nd in the third&aoe.
the worde '"may and are hereby authorized' were construed by

court to be mandatory and wot discretiomary or per desive,

In the case of state ex rel. Flerce vs., Coos County, 337
Pac, 678, the Court considered the character of these words and
stated as followsl

s » »1% is coatended by the defcadnnts
on desmurrer to the writ thot the asct is
nerely pernissive, leav to the various
county courts the diseretion whether to
make suech remiseion or to witibold 1%, Om
the other hend, it is contended by the
petitioners for tihe writ that the zet 1
msndatory, amd that, upoa the compliance
with 1ts provisioms, there is no diseretiom
in the county courts as to its duty in the
premises,

%e are of the opinion that the words used,
to wit, 'The county courte of the several
countiecs of the state may and are hereby
authorized to remit,' ete., when used im
the eonnection in which they appear in the
agt, should be construed as mandatory,* * **

Therefore, the act being mandatory upon the ecunty court and
not diseretionary or 'in their o inloa', there was no legislative
agct for them to perform. The law was complcte in itself and pre-
seribed every nccessary condition to uniform enforcemcnt. This being
the case it of course left no legislative aot for the county courts
to perform, Howcver, it is readily seem that in the Missouri aict
here considered there is no 1iudt to the time during which 1t shall
be enforced, nor is there any limit to the time wi which the
taxpayer shall be required to pay his Saxes in order to obtain the
remiscsion of the penalty interest, Then again the Mdscouri Aet is
worded so that 1t would be impossible to construe it as
mandatory upon the éounty courts to make an order remitting
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penalty interest. It places in the diseretiom of the county court
the power tc remit all imterest if in their opinion they fee. that
such an order is ncoessary and then particular.y provides that the
court shall have the further power to remit a portion of the intercet
penalty 1f sueh is, in their o .inion, advisable. By giving this
additional dlucret{cn it would be impossible to construe this aet

as belng mandatory upon the county courts to remit all the penality
intersst accrued. -

It is ther-fore the opinion of this office that Seection
9963¢ as conteined in Senate Bill 94, found at page 440, “lasscuri
Laws 1933, is unconstitutional as it delegates toc the county court
legislative authority contrary to the constitution,

I note your inquiry respecting the possible conflict be-
tween Senate Bill 80 and sSeotion 9983e of Jenate Bi1l 94, in the
event we considered the latter seetion comstitutional. In view of
our opinion in the matter it seems umnecegsary to answer this inguiry.
However, assuming for the purpose of your inquiry the conestitutionality
of Sootioa 9963e, we are of the ovinion that insofar as they might
(in that event) ¢ nflict, Semate Bi.l 80 would prewail, Both o;
these laws are genseral im their terms. This being true, the latter
of the two would prevall. As heretofore pointed out Senste Bill
94 was approved April 7, 1933, and Senate Bill 80 was approved
April 13, 1933, Semate Bill 80 being the later expression. It is
to be further noted that Senate Bill 80 was enacted with an emerzency
clause, making the same imuediately affective and thus giving the
relief when ne-ded, It should be further noted that Senate B1ill
“O's entire scope and purpose was relieving the taxpayers from
interest, penalties amnd costs} That it is & gemeral law including
all additional charges which -re assessed against the tazpayer
for untimely payment of his taxes; And that Seeticn 9963e
applies only to the pemalty intercst and does not include other
penalties, costs and charges, Therefore, it scems clear that
Scnate Biil 80 was intended to establish uniform rule and system for
the whole state respecting al. additional interest penalties, costs
and charges asscssed against a delinqueat taxpayer, which Sectioa
9963e only covere a portion of such charges, to-wit, penalty interest.
This being the case it would seem that while Section 9963e 1s general
over the entire state it is special in that it singles out and
applies oaly to the penalty interest. Seetion 536 of Taxation, 59
C. J. would be &appliczble, Portions of sald sectiuvn reading as
follows:
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i

“The speeial Act is not repealed unless a
different intent is plainly manifest, or
where the twe aets are urmmuably in-

“ﬁ‘;ﬁm“%n“‘wﬂvﬂ“

uniform rule or system for
the whole state."

The statement of e Hoys in the case of ftate ex rel,
Crutcher vs. Xoeln, 161 3, ¥, (3d) 760, is alsc appropriate, l.c.756PF

“Senate Bill 80 is a valid and prnan:ld
affected and operative temporary law
effeotually, Juring the limited period of
its operation, suspends the effectiveness
and operaticn of Nos., 110 and 115, and also
suspends, during the s=me period ud by
mecmy Mplication.

e '1n sonfiie ©

Seetion 9063., being a portion of sald chapter on taxation
would therefore be suspended as per the statement made by Judge Yays
in the foreg.ing case. It appears to us that even if constitutional
no ef ectiveness could be givem to Heotion 9963e until after the
expiration of Jenmate Bill 80, to-wit, January 1, 1934,

Bespeotfully submitted,

HARRY G, WALTNER, JR.
Assist: nt Attornoy Gensral,
APPROVEDS

Attorney Gemeral,

HOwaMM




