
STATE PURCHASING AGENT ACT: Effective July 24, 1933, and the 
exclusive authority f or purehase of 
supplies therein contemplated 

September 14, 1933 
Yl LED 

~ 
Honorable Forrest Smith 
State Auditor 
Jefferson City, Missouri 

My Dear Mr. Smith: 

Acknowledgment is herewith made of your request for an 
opinion of this office dated August 29th in respect to the 
State Purchasing Agent Bill. Your request reads as follows: 

"The last Legislature passed a bill known 
as the State Purchasing Agent, found on 
page 411 of the 1933 Missouri Laws . This 
bill became a law July 25, 1933. 

"Will you please advise me if I am liable 
on my bond for auditing aecounts and Mr. 
Hacy, State Treasurer, is liable on his 
bond for the payment of these accounts, 
even though at this time the Purchasing 
Agent has never qualified. If we are 
liable, should we require all small 
purchases to be okayed by the Purchasing 
Agent? 

"I would appreeiate an early opinion as 
it affects a number of bills now on file 
in this office." 

After uhe receipt of the foregoing communication we 
received an additional request from your office reading as 
follows: 

"The State Purchasing Agent Bill became 
effective July 24, 1933, but no State 
Purchasing Agent was appointed by the 
Governor until sometime later. Is the 
State Auditor authorized to audit accounts 
made for state purchases July 24th to the 
date of the apf.o1ntment of the State Pur­
chasing Agent?' 
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t e ~tate PuZcbas1 ct, tnown as Senate Dill 1~, 
1e t o at e 410 et seq. L of 1saour1 lS3..... c ::.1 not 
< ote the entire ot here but 111 refer to ucl portions f tbe 
Act tu:; e.re appro t ete as e eal with your lnqulrJ. Oener l y 
sponkl , t bia t creat es a public office tnorn the state fur-
ch e1 Agent. t hta ent 1 to b th central ency for the 
purchase of o.ll uppliee for tho v 1ou St te bouds, bureaus, 
co salon an depart cnte. It define his power and dutte 1n 
v r y b ond terms, prov14eo nal tl G for f lure to c or ... :>lJ 1 th 
th Act d repecls all p ts of la inc n 1stent thcr 1tb. 

In detc~ 1n1 your probl • ere fi r t oonfr nte4 ltb 
the to when t G Aot becae ft ctive . here b in no 

r e OJ ol se ppended to t h1G 1 w, lt aUi4 un er the con tit~ 
t1on prov1~1on be ffective ninety d J n tt r the adjournment of 
t he 67th n ral scemblJ. Qpon an e 1 t1on of t1le ct e c 
aee n r on for this eneral ruJ. bet tn ppl1onble. As hereto­
fore at t ed, t hi bill c restoa a public offloe, t hl by virtue of 
the very ftr t sentence of t bc fir t cot on of the Bill: 

•tbero is hereby ~•ated nnd establ l 
the office of tho St ate Pureh sing 

Tbia publlo office o lnto oz1 tence on th 24th d~7 
ol JUly, 1933. In our Ylew of tb oaae wheth ~ or not tbla office 

aa romptly filled has no bear! ~ upon th effeot1ve date of the 
ect. eotton a of the Act provides a follows : 

.. S.C. a. SUAt,L PURCHAS!!l UPPLI ·a.-the 
chaain. ent oholl ch e all euopltea 

zcept r1nt1 , blnc11r nci p r • aa ro­
v1dcd foz 1n ~huP. 115, fl . • 1929, for 
all depart ta of t.b Otate, except aa 
1n this ot other ls provided. He ehall 
ne t1 t e cl.l lenses d purch o all 13llds, 
except for cucb dep rt t s derlvc their 
po er to lre lends fl-om the C:l ti tut1on 
of tb State. • 

uoot1on 14 of t hia ct provld a oa follows : 

•s C. 14. ALl G I 0 J IUT T OR CO -
LIC'fi G AC .-All ot or p rt of acta 

lno ne1 tent or in confl ict lth this Aot 
• b reb~ ropoale4 to tbc extent of such 

lllCODBl etency Ol' CODfiictt. " 



non. •o:tre t ith. 

chast ng 

Ace rdi 1 J , fro 
d p r to t or "{;)ncy ot tho 

bu 11 ouob uppll ere 
•lclone of tho aot t hr 
l!g t . 

for tt 
of th ct plac a lt 
otb r tnt ~pr t tto 
on ~e n or the ot 

-s-

Art1cl 3 of the Oonst1tut1on of 1 uzt r oa aa f ollow s 
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~T ,.ar;. D PART Rl':T$ OF GOY .. umt. - - t he 
powers of go•crnment i.all be divided i nto 
t~303 ~1at1not der~tments--~h leg1Glat1Yc, 
e ... ecu ~olve d ludioi .. - ob or ll1ch shall 
be oo~fided t a Gopsrat e st~aor. and 
no per con. or ool lcot1cn of per sons, ch~ ged 
w1th 'ho exezo1ae of power s properl y bolo -
tna on of t hoae departments , &~1 
czezotse anJ po e~ pr oper Jy belon ~1ng to 
e1t he7 e f t bo ot her s , except 1n t be i nst ances 
1n t his Constit ut i on expressl y d1~ cted or 
per mitted. • 

Secti on 1 of Art i cl e 4 of the Cons tituti on of i aco~i 1e 
aa follows : 

• aEOTION l . THE L l ..;~J,ATIV,. Po. 1 aubj ect 
t t he li~tationa her oin cont aine , shall 
be vested 1n e Be ete and eouae ot Repre­
sen ~t1voa, t o be s ' Jl d ' The Gener al 
As aooblJ of the ~tate of .1 aour1 . •~ 

The c~uzto haYo jealously ~ded t he rtght e ~nd po•era of 
the t hzee De pan ent s of uovernm nt nd b.e.Ye un!lee1 t nt 1 1 y hold 
at a t uteo vol d wh1cb i nvaded t heao r1gbts d po r s or att mpted 
t o dol gat e t he r\gh~e end powe~s t o ot ber a. In t he caae of 
er chnnt s Exchange YO. Knott, 313 r o. 616, t he Court held t he 

Grai n .te1gh1ng d llr i n Inspeot1 il Act of 190? vo14 , as a dele­
gation of the Leg1sl~ttve power . In cona14er1ng t hi s question Judge 
LaJ4.m. 3peak1ng t or t he Co t, s t a t ed on p e G40: 

•• • •section 1 , t1ol e 4, of t he Conatit u­
t ion pr ovi des t hat: 

1 The legtsl-t1Ye powert cubjec t t o t he 
_i mitations ~er 11n contctned , ahall be 
veot ed 1n a eennto Bnd Houae of Repre­
aentnt 1Yee, t o be Btyled ' The Gener al. 
Aao .. ebly of t he Stete of 1"sour1. 1 

L 1~1 t 1ve powe~ i n M1oaour1 1o, ther -
fore, lodged i t b the ener al Aceembly and 
not elsewher e e20e pt ~ t o auoh of lt as 
may be delegated under the proY1 n1one of 
that 1nstrw.ent--t or i nst ance, t o c1tlea 
1n matter s or l ocnl c~>ncern. Brleny. 
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1 1 latt ve poucr 1s tbe powu to ~take 
laue. ~at 1o la ? • :wttolpal l aw, • 
eaya c UC61lor Kent, •ts a rule of civil 
conduct ~re cribcd by the supreme powe~ 
ot a s tate.• (1 Kent Co {14 Ed. ) , 447. ) 
Tbnt defl~lt1on 1a part of Sir 11 tam 
Blackstone• a, h1oh a4da, • command ~hat 
ts right and prob1b1t1ng wh t 1e wrong. •• 

Ill • • • 

•Sp aktng t o thct put of hia.det1n1tton. 
Bl~otato s 1• (1 Blk. , 46) : 'For leglala­
ture, as vas befor e obs£rve4, 1e the greatest 
aot of aupe1rtor1 ty tM.t can be exerci sed by 
on being o'Ver c.nother. erefore, . 1 t t e 
re w1s1te t o the very eace~oe of a law t t 
1 t be made b7 the a\l!)remo _ ~r . Sover­
eignty 3ft4 1 lalature are 1ndee4 conYertlble 
t erua; one cannot cUba1et wit hout the other.• 

• • • • 
• c sured by tbe forecot def1a1t1on of law, 
o tho st~~ute stand? e ink not . e are 
ot opt . ton t hat the power to blnd and l oose, 
to tnnu~rate or au~end the opc~ntlon of 
the law, 12. 11.~ !!h§.n d vh ~e .U L 1 l o of 
neoees1 iy e.n 1nllerent and integral pcit of 
the la - matt power, QOt t o be delegat ed to , 
end wielded by, any co .1 o! on. T.r , the 
act as passed by the Gene~al Asse~lJ, 
approved b7 the Chi ef xeouttve and ot da 
publ tehed aa nuthent1oate4 law, bu' to all 
tnt nte · nd pu.rpoaea 1 t is only a barren _ 
ide~lity, hav1Dg such l ife as l s thor fter 
brea• ed tnto tt from an unoonst1tut1onal 
source. • • •• 

It sllould be noted tbat the at atutea there 1n 1est1on g&Ye 
a bo4y other tb m the Gener al A eemblJ, tbe pow r to ay hen the 
act there un er consider t1on would be oporat1ve and tor tb t reason 
aat d act a accl ed unconat1tut1onal . 

In the often QUOted o oe of s~at ez r el. ar4 vc . Pond, 
93 ~o. f~, the Court conaldezed the oonstltut1onal1ty of the am 
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s p Option L • f.he Couzt, after mak1 th gener t te ent that 
1 y be p aaed subject to coDd1t1on ( o 1 g1 ~ to 
s chool D1atr1ct portion of school fund on conditi on thnt 8UOh 

s t:rlcta w1ll r 1oe 8 Qlt1'Yal.cnt or pl'o rttonaJ. ) declar d aa 
fol lo n: 

•• • •These are good c und1t1ona, capable 
ot bel perfor d wit out tn y W&J tnter­
f rlDG 1th th 1 al tl'Ye :1.11 . t the 
law decl 1 of f ence, o:r p:ro'Y1d1 a 
punt w t , or r p eli exlatt 1 , 
on condi tton thnt the OO'Yi oz o.r 1 othu 
1nd1't'1dual a 1 ent to it, 1e aa pla1nl7 
uncon t1tut1ontll. It t o tho naked veto po e:r. 
It batitutea for , or :rntber adda to{ the 
1 1 1~t1vc uill another 11 . which t 

cs noceaoarr t o th ex1 tenoe of th la.. 
fb1a 1s unconstttution 1; no one doubt s it; 
no ono 111 p:-etend tb t a luv i th such a 
oondi tiou would b good. Por HtlZ'ri. on, 

e , in Rico v. oster , 4 rrtngton, 499. 
Gee kcr • · Co nwe th• 6 D r ( nn.) 
510;• ••• tt 

e me Court ot I • 1n the caao of I enhour v • St at e , 
Ga • E. p. 40 bad th rood Act under consi der tion. 'lhe 
ap ell t in the o e bad b en oon•1oted under tbie Aot f or selling 
ilk conto1n1ng f or -nldeb1de. e of Appollant• e d fenaea aa aet 

tor~ at e 41, 1a as fo1lo o: 

•• eo fbe pure food 1 aw prortden that 
• itl1D 90 deJs after the p s e of t bte 
c.ct tbe boe.rd o f health all adopt suob 
ecsurea aa 1 b nee e ary t o facilitate 

t c enforc nt tbcroot, shall prepare 
r le or inanoes h e when n c geary 
r egulating mini et ndards of foods 
dl-Uge, def1n1 epeo1f1c adul tezat1ons, d 
decl&r1 t pzoper met hoda of coll 011DR 

d. osealnl drugs and tloles of food. T 
F.rom t his proY1 a1on i t 1a ed t hat the 
1 ooulci not become effeotiYe • eoul4 
not b rtol ted until the at te board t, 

1th1n 90 da • par d its rul s 
p ed 1t ordinGnCca r • a.t1 l nt 
at dard , dettr.1 adul 't :ratione, and 
dccl ring t he methods of col lcot1 and 
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The court atnted on t 1a proposition a fol l ows , l . o. 41 : 

"• • • •tb duty 1 poa d upon the at te 
bo d ( o s no~) in J en e poatpon the 
t 1. effeo~ of tho 1 w until t h ~'Y 1a 
perto cd. Perform noe can ne•er b A~ d to 
be co plete. !be dut y is oont1nu1 , and 
will 1e ~ any t1me ben a uc food or 
drug 1 put forw d. Beaid a , 1t 1 par 
doxt c t o sey tb t t he laa 1a not tteot1•e 
ur.t1l the t~t~ bo d hsve t ed, when t t 
1 cert 1n thn 1tbcut the la th y could 
DOt .t t c~l . And to y tba1 th lr ot 
putB the 1 w 1o oper t i on is to exo., · e the 
tro oti , bee u e n la requires it. • •• 

l1h1te tb aboY c s •ca r v r eed on othol' ~ound • it waa 
l d tbe.t ~be duty of t-.. 4 of e th t o r o ottbe r ules 

1 'io ln no onse • z l or ffeoted the pentilty pre~ortb by 
t · tute for BDJ violation of l ta t r • The noltJ n effective 

tro tbe ci t e t he Act 08JlO la: • bo Court would not construe 
t ne 1~ oth r l ee tor t do so ould r nder 1t unconst1tutton • 

So ln the 1nat t oaae, to construe t 1 Aot ot effecttve 
until t Governor ex rot ed ht power of appoint nt ia unt cn -blc , 
1r t , becau e to du o ould d i g te t o tho ov r r t ho pow r t o 

ore t o a publ i c offic , nd ~ o~nd , b cause to do so would deleg te 
to tbe Gov ·rnor th power t o ~tu r.1ne en, or i f ever, tb law 
• d bee o ff oti•e . 

As b r tofore at ted, t h1G act e tabl i che a publ ic offi ce. 
Th po r of eat b l 1ob1ng ch an offlce 1 purelJ o 1 1 l~ tlve 
power, on bloh t b z ret ed by t L 1el tur blob 
c AOt del ted t o otb r e . 

In tbe ae of St te ex rcl . sentb 1 Y • 11 y et a.l . 
a·3 s •• 625 l . o. 826, JudgeR 1 d st ted: 

M(l) lt 1 ell ettled tb t only the 
Le 1nl ture h • the po r t o ore t e 
public oft 1ce (oth r t o connt1tut1on 1 
office) ne 1n trument i ty o gov rn nt , 
n tb1 s po r 1t cnnnot delegate. 
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St nte v. Butler, 105 e. 91 , 73 Atl . 
560, 24 L. • { :. . .. . ) 744 , 18 Ann. Cu. 

ot e 489. • 

To del 1 the etf eot1ve dnte of this Act t o t he d y that t be app 1nt ­
rnent l s made b7 the Governor ould be t o de gate t o the r~vernor 
the po er of or~ nting the publ i c off1oe of S~ate Purohaalng gent . 

To conet:rue t he bil l aa not taki effect unt i l tbe 
Gov rno~ ppo ln~n the s t te l~rcbas1ng ent ould be t o 1nv~1e the 
rt ht an power ! t e yeg1slaturc t o deter mi ne when the ct hall 
~e effective, aa t he po er of ppoi ntaent 1a i n t he Governor an4 
1 t i a he r.-b o amy det cr r:;1ne when tho nppo tntment i s t o be a a.de 
and accor d1uglr, ncn the act i a to be effec t ive . The Governor , 
having tbl s power would t hen be the onoy deter min1 when, 
it evc..r, and hat cr or t the Act would b ef feotlve . Under tbta 
theorJ, in the event he ! nl l ed to make t h appoint ent , t he l a 
o d never be op rative. I ' would be just s lo col t o hold 

t hi s aD to eay th t upon t he deat h or d1squal1ficatt on of tbe 
present Purchas ing Agent the la • J\Ud be repealed t n d t hen . 
P' &in r ovi Yed UJ~u t he Uovernor e xercisi ng h1s ~·er of rea~po1nt­
rtent . Tl1i s of oou.rae cannot be. 

Aa 1s aoen by the I nci1 caa &bo'Y r cf err d t o , tbe 
penal1a1 pr oY1 a1ons f tho.' la ere not in any w 'I abnted by 
r eason of t he ~ 11ure f tbe B ard ot Heal t h to ~e i t r ule 
r nd ?e u l tiona . The p nal i 3l . s ections of the cot er e separ te 
and di s t i nct from t boae r cuir1 t he Eoard t o do certn1n acta 
pr ovided tor in tl e l • · So in t he i nstant caae 1t 1e our o inion 
that Section 10 o f t he State PUrchasing ~ent ct WPS ~frec ttve 
on t he 24t b of J uly of the res ent 1 ~ aDd did not in nny m~nn~ 
4 pend upon t h aot 1on of t he Oove rnor tor i ts val1d1t J or 
eff c t 1venees. 

Bawl det er mined th t t he ~t~te Purcba.l ent ct 
te etfect 1Ye ou Jul y 24, 1933, e no• ~zoceed to cons i der the 
tur tber pr obl s pr esented bJ TOur in try. 001 ot the f irst 
quoations which &r1aea i s the quention aa to the f l l ure of the 
s t at e Furchaain ent to quall f J . ay your letter e note t hat you 

pec1f1cally stated tn~t he haa not yet qualified, or t l eaat 
\ hat Gome acccun's or contrnot wcr o 1nourJ·od prior t o hi s 
qual i f ication but aft er hi s appoiota~nt. Thls preacnta t ho pxo­
ppaltlon of whether or not he 1o or vas a de f acto of f icer after 
hl a appoint ent but prior to hi s qunl t t icat1on. e saume of course 
that he entered 1nto hi e ~~tics en~ exer o1sod hi po aa St te 
Purobae1ng ent upon hi s appo1:l.t ment. 
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In 46 C. J . 1053, w • 366, o fln the t ollo 1ng det1o-
1t1on of de f acto ofttoer : 

• n offlc z de : oto l e on b hec th 
reputation of be1 t c offtc r he au s 
to b , yet ls t n good ~t!tcer 1D 
polnt of l • p r o 111 be held to be 

. a ae t oto e ffie· b , · nd onl~ her., 
b 1 1 1n poes i on und 1s xcr c iet the 

t tea of ff1oe, hl a 1nc~b ncy ta 
1.ll 1n so apect ; llo h a t l e "st 
~ t 1r color of r1 ht oT t1tle to the office. " 

And cs t 
tit!o t o otftc , 

cona1dored color of r ight or 
1056 ot e 1d c. J . t he follo 1 : 

•It (color of r1 bt or w t + t\~ ) 
y al o ox t here t he incumbent, thou~ 

dulr el ot d. or nppotut& , fa •ne!.\ ·t bl 
or b fnllod to qunl 1t y, • • • • • 

Tber efol' , UhCicr b for c t 
duly nppolnt ed by the aov rn r s tate 
cnt ri into tb du t1e of such ofttoe and reprc nt1 
t o be fullJ qucl1t1 d to ct d t o c ry on tbo ut1c , but 
fal l tn 1n on. r peota t qu lfJ as pr~Ylde4 by 1 , e re 
of the opinion t t he o d b de t c to offtc r. r le etnte-
~ent over is ~bj o t t l tflcatlon e 1 1 1 tcr op~e r . 

e .ftn 
the v 11d1tr of hts oote a de t oto officer, 
nt ln 46 c. J . 050, o. 31B a 
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In the coee of a~ate vs . D1erber ger, 90 no. 369, the 
SUpl'cr c couzot disouased the stat ue of a constable bo had been 
appointed but haa fai led t o q tty bJ tattng the oath of 
otftce. The court on this att tion r e arted a follows, l . c . 375: 

»• ~ e aot of the defendant h r e 1n 
o t1on Jr~ bl J b1a ttrs~ not aa 

deputy, but we ~~ .ot see bow thnt can 
~e anJ differ ence , f or tho constable 
h d tbe undoubted right to mato tbe 
ap;>01r&tment, an~ t he appolnta:cnt · e 1n 
every ay g:vad, to d T&-14 ap-
pointDent. The appoint ~ent made o 
o~nstttuted him n deputy; and al though 
h f n1led t o t ake the on~h be gnu an 
oft1cer d f acto. f.he prtnoiple of 1~ 
18 ell settled thnt the eta of BUOh aD 
~rttcer ar aa eff ec tual when t hey con­
oern the publ lo 1 o1 th r1ghto of t h1rd 
pez ou • as t ho h they er e offioerg 
de 3ure. • ,,. 11 

In the o ee of In r e oat s tze '; t Gas Otty v. ~crern 
308 •o. 494, the court consider ed the v tdity of an ozdinanoe 
pa.seod bJ tbe co n oounoll of ~an ae OitJ, wlltoh b ed been p eed 
by a m jor1i1 or one. ~no of the aldezmen vot1 for the pro-
pos 1t1t;n h v1ns :r 4 J:IOT c1 fro \;1\e v DZd from b\cb be • elected. 
· nd cr tbe c1tJ ch&rt e% sai d erman forfe ited h1a of!1ce. 
The C.~Ul't a t • ed ntt page 509: 

M• • •The ~acord shove tt~1 Sandi e% con 
t1nued t n~tend the weetl a of tbe Counotl 
and t o part i cipate offic1allJ 1n lte pro­
cce inga, 1ncl ud1 thepas enge of t he 
ozd1nance 1n q,ueotton, f or a long per1od of 
t~e after hi & removal frcm the d from 
which he hod b n lccted. The f ot of 
nte ~~wowal , how&ver , • a not a t the t t 
known ~o ~he other otty officials or to 
tL ~~~lie g neral l y. Under tb clro~ 
- t ~cee he was a de f aot o der an. and fo r 
rG ons ot publ lc lioJ hta otlons a 
~uob must be deemed valid end bi nding. • • -" 

Tbe for ~t r uling se ms subject to one qu 1'1cat1on, 
how ver , d tbt.t 1r. t 1a , one of tbe r easons for clothi1~ a. 
de 1 oto off icer with tho power authori ty or a de j ur e officer 

' 
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i s t o protect t hi rd p tics t hose bo r ely upon his ap~~rent 
autnozi ty. Ho evor , if hi ortoom1nga d d1squal1ficat1ona are 

e 1 kno n to t hose wttb ho le de l a , tt cannot b a i d that 
h1a offici al acts a re olothcd ith even the authozi t y o! a de f oto 
officer. Th1a rule 1e roroefullJ 1 1d do 1n tb oase or state 
e x rul . Co groYe v. Perkins, reported a t 139 "o . l OG. In tb1a o~,ae 
tbe Honorab l e £d~ -d 0. C10~ l~eaumed to ~ot as Judge of the Circuit 
Court or J asper County, 't o da}'s att r hia successor hnd qua.lifted, 
nnd aas~i s ch uthoritJ paaoed on t.o cotiona !orne t rial . 
At the t1co he passed on these he stat d 1u op n court tha t he kne 
tha t bi s sucoeoaor bad qualified but that be as oi ng t o dispos e 
of pend ' ng matters . 'lbe c ,urt in deol a.:rl t his aotton vot d at t ed 
ou p .gee 116 1 1 . 7 na follo s : 

• • •The foundat i on stone of ·t h i s hol e 
doc t ri . of a def ct f11o.r , ae gat hozed 
troa ... 11 th~ uu borl f. le .,, t1ma t o be that 

f pr ev nt1 " the pl.< 1c or t 'h1rd per sona 
from being deceived to t heir burt by rel y­
ing in good faith upon thv enuinene s o.nd 
val 1dlt7 of ao~s d?ne by a ~seudo-of 1oer. 
1-lo .. evow" , ell cu or of author \ tJ m y cl othe 
the p~ruon ... bo a au.mea 'to per form the 
tuno tions ~f an office and dtaoherge ita 
duties , yet , it the publ i c or third per eona 

e not daceiYed thereby , 1f ther kno the 
t ruo atato or the caee , the r e,son ~hieb 
givoa origin or e~iatcnce t o t.. rul t 1cb 
vnlidatea the ot of an offleor de facto 
oea eo ; itb 1t c e se al w vf \1, 
or dinary val i dating 1nc1donte and conse­
QU-nc es . 

In the c ase b e fore \J th r wa.o no mis­
apprehens i on on the t of the public or 
of t hird per sona , because Judge Oro• 
( bose term of office had 1ndub1t ~ly ex­
pired nt least b n Ju c P r i na, ~ Yi 
been el cte , ae culy comm18s1oned d 
qual1f1e ) proolalaed from the bench that 
he knew t h at JuOge Po1·t1ne 1\f?.<:i qun11 :f1ed 
as j e , that hi o n tcr of office had 
e~1red, o t ha't he d i d not clat m thnt he 
was ju c of tht court , but a onl y d1&­
poE1ng of busi ness latt unfiniobed on 
December 31 , 1696. Th i s bel the crae, 
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t her 18 no r oom i n t b ia reoor d tor the 
de 1.' cto doctrine to occupy. C .nsequent l y 
t he cote of J Ne Oro ere nul l F~d vo id , 

ohoulu have bee n t hus t r t d by hie 
coeaaor i n o f f ice , who shoul d ha• pr o­

cc~ue aG r oquos t e d by c unsel f or r elut ur s , 
t~ p os upon end det rm1ne th t iona t or 
ne tri s . • • • • 

tJndt r t he fo:og..>ing r u ... i , , t he s t t ua of tb llt.J.rcbn.s 1ng 
ent bei ng wel l knot~ t v you, it i s the opini on of thia offi ce t hs.t 

he is not cloth d w1 t h th . u t .1or1 t y ol a de t ec t o o~ll oer . We 
r ealize that t h r quire~enta ~~ t 1 r ul e r e that t he i lleR tty 
ot n1s t i tl ot ba known by t~~•e bo decl i t h btm. However , 
under the 6t nt e Puroha.a1nn Atren' t:ot , before t he Purc!la.at n ent 
can pr oc eed w1t b any contzacte or purobasea, he is r foui rcd t o 
obtain a co.rt1f1c t 1on f r o you you 1·equ1:.red t do oerta1.n 
ot which ere preroq 1s 1 'te 1 o hi n invol Yi 'tho r i ght s of t h ird 

p tica or ot er e ho 1 h t not tno f)f hi a fai l ure t o QUal ify. 
I n 'Y1 6W of t ll1a f aot lt ould aet:o th 1. your 1m l e would 
Yit i a te t he entlrt: .,..Jc,oeedln and t h t JvU O•llld not i n good fa1tb 
pr oc ed to authorize · L Y 01 c 1 t r e.o 10 u1.der he has ulf el1f1ed . 

~e shall next prooeed t o c onsi der th GUestion of 
J.. 1ab111ty on J our bon <! fo:r the pa. z:en t of c counto or • .. a t ed b et een 
July 24tb nnd t he dat e t ne s t a t e ~ch iug A cnt nne nppoi nt ed and 
qual ifi ed. 

In conei der1 tho uest1 on of yo~ p r sonal 11cb111tJ 
f or t be pay ent of t hese accounts , we shal f i re\ r efer to the 
portions of t he aot htch pl o upon JOU dut 1ee i n reapeot ther et o. 
seot i on 4 of t e ot pr oYides : 

• o dep t ent shall 
e.xoept tbzo h tbe 
in t h i s Aot prortd • 
Agent ab&l. 1. not turn1 

ako tmJ pure e 
0 atl9 i n ... nt B8 
flle Purchas i ng 

h any suppl i es 
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to 7 depo.rt ent 1 thou~ f 1rG' ecc-..n-1 
a oer~tttca,1on fro the auditor t &t ~ 
uncncuobered b 1 r c tns in tb ~ .. ro-
prt atton d lotment to h1oh the e 
is t o be ob r ed d th t an uneno~bored 
bal • r :!no in th fund fro bleb 
paJ nt 1o to b e, each ufftctent to 
p y t herefor . 1 ohna1 ent shall 
be 11 le porQonal y on bt bond fo~ 
the un. t of any cb e m de 1 t hout 
such o ert1f 10 tton d the udt. toz Ghnll 
be 11 blc p r onally on hi bond tor · 
the acoun~ of any t o certlf tc t 1on. • 

Tour dutt e under the above aect1on are. upon the r eque t 
or t h State Purohsa1I Agent, t o certify t o btm t hat there la a 
prope7 aoproprt atton for t he bo d, bureau, to •• covertn the 
rtlole do tzed t o b o oed. th t t her 1 a bnlanc- in 1d 

appropr iation h!cb ill be fticiont to covor the pro oaed ez­
pen61tur• d tllat funae a fe depoat ted with the Stat e easu~er 
f r om wui cb t he e x end1t~e c be et . In other r d• , you aze 
r eQuired t o oert1fJ th ~ pr oper pro r! a tioD hna b en de fo~ 
t he use ot ' he 'bll'enu or de t ent reques"t1 t he puzch se of 
t he uppliea; t hat the suppLl • e of a n tuze kt htch 
properl y t ll 1t h1n such ppropriation, that ntd Dplopr1at1on 
bao not be o exnauated by s 1d bureau or co 1 t on or ency, ~n4 
tb t t here ez1otE fund tn t o rGa ury credit d to tho ency, 
bocrd or bureau ·~tcb are nencw.:.bere4 b'J anr other d de, and 
can be applied t o t he p 1 n' of t b guppltee requ1a1t1oned. 

In thle c nneot 1.on 11e reapeotfullJ dl reot J Our ttentton 
to Section •3 of zt1cle IV of the 1 ouzi Con tit t1on: 

• All r eYenu collected and ncy received 
bJ the St at from eny GOurce hst eoever shall 
go into t ho t r aaury an tho Gen rat Aa errbly 
shall b~•• no power t o d1Y rt tb oam , or t o 
per t t h L~ney t o b dr wn f ro tb t ro our y, 
except in pu r nc of r gul. pprop1·1 t1ong 
made bJ la • • 

The preme Court conotrui tb1a Section t ted tn 
State ex rel . Y. Gordon, 236 ~. l . c . 168: 

·~he l u ~· ot t he forego1 provision ot 
t he Canat1tut1on 1a cle d explicit ond 
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torb1de tbG p y ent of aoney troQ tb St te 
t rea. 1 'r 1 ved fro 7 sou:rce whatso­
e't'er' or 'of y tun tu1de:r 1' a manug en t • 
except 1n pur uanc of r egul£iZ ppr o r1at1ons 
made OJ lnw. B onuse of t hi con et1tut1onal 
1nh1bit1on e h ve n d1tt1c ty 1n deoidi 
th t in tbe ab enco ot an appropriation ~ 
bJ the G n r nl. Acsetlbl y for 'hat urpo e, no 
fun · could be 1 •fully 1d out. of the 
Bt t Tl'e sury for the pport · d 1ntennnce 
ot 1i e g e dep tment. 

eapeot1 the p~J cnt from th p t1cul r tund of the 
-ppr o r1at1on, ve re er t o Section 19 of rtlcle X of the Con t1-
tut1on read1 as follo at 

• o moneJa h 1 e•c:r be p 14 out of tbe 
trea$UZJ of t hl tate or 1 of the tunds 
under 1 ts 

1 
~: b~ti ;e nt L n...ur c g! 

An4 ln applyi th1a Seot1on, th upr 0 rt atate4 
ln State ex rel. v. Haok • 31 • l . c . 63: 

•tt turther ppe s that no n~J h eD 
c.ppropr1 t out of hich t·el t or• s blll, 
oe herein aubmittod, o be p ld d olnce 
under the pro 1 l on of s eot1cn 19, ttcle 
X of tbe COnstitution, n ney ~Y be pald 
out of the State Treaeury except tn pur-
au ce of an ~pro r1 at ion by 1 • tho re­
~ondent waa d ia i tbout authority to 
l osuo & arrant in parment ot relator• s 
cl tm. r 1 t co.nnot be s 1d t b t cl.aia 
ta paid pur u t to nn appropri ation act 
•}! l' Fi ll .L 1 .Q.!!! of !!!Q!!!L pn ctfio 1 1 
npnrppr1ate4 _9.r _ t?l ~r-ent~ ! ur ae. 11 

Therefore, before t esui y c rtlf1cat1on to the State 
Purob i ng ~g nt, you ahould be e th t all these conditio 
7equ1re. ent s oze t . 1~ the e~,~~~ vu:r f ailure to properly 
c ertify the e tact to tne Bt te~ 1 the toreg~1 section 
makes you 11 le personBll J "n y ur n~nJ for the amount of J 
fal s e c rtifioation. Ho ever, the p ·r.alty provis ions of tbia act 
end there. t ney do not a wer or cover t be si tuation aa outlined 
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tn your re at, but before deali 1th hi portion of JOUl' 1nqU1l"J 
under t he gener at tute re pect1 your n rel duties end obll g 
tlons and 11 b1 11t1 e, e shall lYe tt ntlon to your suggestion 
thnt these YOZ1ous orders and ch o rd ght be okeyed by the tate 
Purcnao1ng g nt and then handled bJ yuu 1n the usunl manner afte~ 
be1.ng thu r e t1f1ec1. Tb1e aot on t part of the Ets P'U?ohaeing 
Agent would ount to rnt1f1cat1~n by him of t beae c ntracts which 
ere ot ~de under tbe proT1s1ona of s n te st ~l 192. 

section 10 of the Act beratoforc quoted pr o'Yide that vhen 
any purchase 1 rondo of supplios ovntr ry to th proYieions of the 
~ct 

•such order or c ntr ct hall b old and 
of no e f fect,• 

nd t the b ad o t tho 
liable d 

ncy or depart cnt hal l be per on 17 

•tt alr u4y paid out of s t t funds, •the 
amount thereof y be r ecov red.' " 

Th1a pl inl7 1nd1oatca ~bo tnt ntlon of the Le lelature to 
put solute e to al1 puroh e1 of supplies und r contract or 
other l ee by any board, bureau o~ ency of th Ct ate except t the 
StetG ~c) 1 Agent . There onnnot be any quest i on as the 
Legislative iut nt respecting the contracto h1ob re made cCJntr y 
to t e ro 1.~1ona of the act. They bs.vc in pl tn end emphRtio 'o:rds 
declared t he e t o be void and of no e!f o·t and bnve gone further to 
pleoe the l 1ab111ty elseuher e tn the event th ot 1a 1gnorod. e 
cannot overlook t b1o Log1slat1ve tnt nt s rttten 1n plain d ~ 

qu1 vocnl t ar o. 

In r e£poot t o such contrs.c te • find 1n 6 Ruli Cue 
La , ?Ol , the follo~ at t cment: 

• A contract dlrectl y d xplici tly prohibited 
by n conot1tut1onal st tut ln u t s le 
1 e 1 abeolutcly Yo1d. t \ hea •er 
been jud1c1ally doubted, 1 unantmouaty 
oonce,ded. To bold such a o ntraot blndiog 
would be to enforce t ba' blob the legl. lature 
hac forbidden , to g1Ye ff ot to that wbtch 
th legiolature baa d clor d Yo14,--tbe r p al 
of a law by ju4ic1al conatruot1on. • • •• 

I , 
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And in 1n re fiZd to the enforoc~o111~y of suob illegal 
contr ct w fin~ on p~ e 820 of sn1d wort tho follo 1 : 

• • •but t here 1• pr ot1call J no con!lto~ 
of deciatone on tb propo 1tlon that o co~ 
troot voi d bee i t t1pul t e for dol 

h t t he lew prohibits 1a tno abl ot bei 
r tified. Oontr ote t t t 

olutely void contr act t o do ill ol 
e.ct or oBi t a. 1 blio dutJ, u u l J 
bo ~s ot maxri d omen, c~ntr ots in e fo 
forbidden by 1 • offici .;.Ct. of per s 
h v1 nor o~nize4 tit to f !1o t con­
tracts t o do an 1 s 1bl tL.. l or 1; t 
leov unoer t r 1n t he th1 t o be done, 
the lite. 1 eae re bsol utely vo! d• b caus 
t heJ have no 1 aJ. 1 notion, d est bl.lsh DO 
1 1t1 to bond or rel tion bet een the 
parties. • • •• 

In Jteep1 1 t h the gener rule above l d o , the 
at . Louis Oo\U't c r Appe • consi dered a oon tr t tor th aale of 11 &­
c , de in rtol t.tion of a lu !orb1dd1 suob eale nd decls.ri any 
suob contr ot vot d, tho t er t h r tore uneutoroeabl d held 
auoh con\~ ot t o be 1noap ble or r at1f1oet1on. h1 l s the oft n 
quo,ed c e of Hick v. se , , 45 · • A. 47~. The oourt. in determining 
t hi s m tter s t ted at p e 480: 

.,. • •It tollo , ther~ tore, n. con equence 
h1ob la enti~ely un •~1 bl , th t t here c n 

be no oh t b1 in 1 w, at r1otl y p eking, as 
r tifto tlon of a t~ ns otton wh!oh, t the 

~tuc of ite performance, prohibit bJ 
t bte. he l ea c ~ leg ~ 1ae that 

oh the 1 · a declared ill al . ee~ea 
v. But cher, 31 • J~ ~. 224. • • ~ 

And 1n the c s ot ool!olk v. 
court, i n holdi pr i eso%y note ven tor 

A. 421 , the 
.., consider tton 

?old , at t ed at p • 427: 

• It 1s ell s 1tled thnt action ill 
l 1o upon 7 contr o t 'b sed upon 1 awful 
conel derut ion, oz h1cb ta ropugn t t o la or 
aound policy or good 1101"al , ex turpt coD-
t r tu aot l o non oritur. d tt l s o uallJ 

e l l set tled that if a c ontr ot gro a 1 d1 t e­
l y out of ol' 1e oonneoted w1 th an 111 gal 
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or 1 
enfor 

court of 3ustic 111 not 
c ntr t 1n f t be 

1th tb 111 or t r 
gro 1 out of 1 t . tJ'wo!,,,ty"' 

it b 1n f·ct n oontr t it le equnllJ 
t ainted. Hay v. ~elttl ot 35 o. 4l8J 
G~tnn Y. s eo, c. ). 33~; G n r Ye. 

r s , 6.£ o. 3~; "i tel e • Gr cmab 
61 '0 • 110; Buc •ingtL V. FitO J 10 ~. 

pp. 91 ; B1c v. Se , '5 o - pp. 4?6; 
Ryen v. Judy, 1 ~. pp . 75; n111 vo. 
Jolm on, 36 Jlo. AP.P• 383; H tch v. H on. 
46 • p. 323~ ruor 1 n dt t1not1oo 

• 

b t e n a c~ntr ct tb t 1e 1 r 1n n ure 
d tend ncy ~ tb refor voi d ae D ' 

public policy th t 1s ill 
prohibited br 1~ • ok b • 

te. • • • r. 

In tb' 
(2c1) p . aoa, t h o 

y, 48 s. 
rul l 

•~ • •The n note glven 1n th ae1tl 
unttd to n ns1on of t1 f or 

ent ot the note tven for ~be or1g1 pur-
cheso pri ce ot th G 0 truck. fh r can be 
no QU at1on but that the oooDd ch ttel rt­
gage upon which th1 cult 1a d 1e void 
under tho o1r t ncea if the • e of the 
truck took place on July 24th. 1928. 
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• ~clfio tion or ab ndo nt of nn 111 al 
contract by tunl agre ent can not b a 
lawful consider ati on !or a ne contract 
b sed on cuoh or1 1nal. o ntr ct, eYen lf 
there 1a o d1t1on·l l~ful con 1d r ation, 
ns lo ae th n contr ot le in ny way 
baaed upon the QUb3ect atter wbtoh or1g1nnlly 

ad.e such o ntraot 111 • so d.1G 18 a1 of 
ac t ion on ':lll 111 g o ntr ct 1 no law-

ful conai ( r t1on for a ornioe bneed thereon.• 
a P ge on c ntract , p. 1838, ln40. • • • •• 

Theoe pu obn a 4 contrncte, tbe cubjeot of your inquiry, 
being vold end unenforce ble d not ubjeot to r t1f1c tlon, the only 
r el i ef that can be obtained is through the Lc l elature. 

In Donnelly on Public Oonu ote, we find th follow1 
atote ent, l . o. 26: 

• • • •!boac doal1 lth the e officials 
charge ble with kno le e of the l i mitntlona 
upon t heir po er to o ntraot, nd here t hey 
tl'ansgr se tb powers , their acta nze Yoid 
•111 bind on~. In llte manner, eYen thaQgh 
a c nt.l'act 1a not ultra Yi.ree but la entirely · 
1th1n the aco of lt oorpo~ te po ra, 

publi c bodies e t bo bJ such a contr ct 
ex cuted in lts n e, l t the officer w~o 
ex cute• 1t bed n~ pome~ or &utborltJ to ent 
into tb c~ntraot. 

In t e l atter olnsa ot oaaea, of oour e, tbe 
publ ic bo<ly 1 1 r t1fy the contr t, but 
her the public bodJ h d no • r to en~er into 

t he contr t , ~ch a eontr t cannot be 
r atified exo pt by the l eglolature. • • •~ 

To re~ to your inquirJ r e pecti youz p raonal 11ab111tJ 
for the 1 suanoe of arranta tor pay~ ent of any obllg tione contr cto4 
by nny bo z d, b eau or enoJ subae u nt to the 24th of July , 1933, 

e turn to section 11390 R. s. • 1929, parts of l:rbioh r eact aa 
follows: 

•sec. ll3SO. ND 0 TR . --BO D 0 AUDITOR. 
• • •I~edlate 1 a~te7 h1a election or ~ppolnt­
cent, tho atate ~r aauzer ball e~ecute 
del1Yer to the goY rnor bond to the atate • • 
oond\ti oned for the f aithful perfor .gnce o~ 
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all the dutlee re~ulred or wbtcb may be 
~•qulzed of bla by law, • • •!be at te 
aucl1,or sh:.ll eaaute 1A like tl .. &D4 
- r aa h r e lD ~oY14ecl f~ the treasurer, 
a ·boad• • • •wltb llte ~oYleloae• • • 
nD4 aub3eot to the •aae oond1tlona.• • •• 

Pol'tlona of leotloa 11406 R. a. Mo. 1938, •••peott.Dg the 
Audl~r•a g ... ral dutlea, are aa follows : 

•s C. 11404. G AL DUfiKB 01 AUDITOR.-­
He aballa nrat. ~u41t, adjun 4 settle 
all olalaa aga.inat tbe atate paru~a o•t 
of the Ueaaul'J , • • •eeoond uu all 
wan-aate upon 'he ueaear loz 110ae,- • • 
'htrd, ex-••• la the lkidJ of ewry wurant 
whlob he m&J baw upoa the veaata7 the 
pdtlOUlaJ' fuad, ap~oprlate4 bJ law, out 
of whleb ~. .... la t o be pa14; • • • • 

Seotl a 11•as proYldea the peaalttee ln oaae the udltol' 
ta.:>wlaglJ tswt: a uy wur aata uaauthorlsed bJ lu, and la aa followea 

•&&C. 11435. PDAL!T I"Oil I SSUE OF UW.&UTHOR-
IZED WARRA.T BY AUDITOR.--If tbe audtto~ 
ahall Jmo•1Delr 1eaue UlJ warraat upoa Ule 
uean»r, 110t av.tlaor tzed bJ law, he eb&ll• 
upou ~oaYtotloa thereof, be f1aed lD a 
eua 110t eueec11DC fourfold the amoa' of 
noll wanaat, aad l a prtaoaecl fozt aar 
1-.rth of tt .. not ezoeedtac oae rear • and 
abal~ be de .ed gutltJ of a atademeanor 
ln offloe.• 

fh••• bot., ao authort ty 1». law fo% the leauaaoe of ..,. 
wuraata ror the p.,.ent of tlleae aoooUDta orued fte~ the 
a''b ot Julr, 1' ta the optaioa of tbl• offloe that ia the ••••• 
you 1aaued. WU%aA'a 1a P&Jil•n' of the saao you 1r0-.ld be 11 ~1o on 
your bond d su jeot to l)J'oaeoutloa \lll4e:6 SOOtloa 1 1435 R. 8. •o. 
1929. 

In tb41 tozecos. .;.a ooaeldG&ttoa of thte law, tllie ofttoe 
baa not o•ezlooted. the rula of couat~ot1ona whloh require that 
unjust or a-aul'4 coaolualona be aYolclod; thai the ap1r1 t of the 
law eboul4 o..,ntrol and DOt the letter, 4 ' t an 1uooue1e,nt, 
1noonwenien' or lmpoea1ble o uvuo :. lon 8holll4 a~ be pl e.oe4 
upoa AD7 le&1&1a t1Ye act. HowaYer, &1.1 of the rulee aDd ulo• 
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u1a1DS are but nuea of ooDa,ruo~lon and oa.o oal.J be exerclaed alld 
pv.t into etreo~ whHe the:re 1a an amb1gu1 ty 1a the lu oonatrued or 
when there la DO &bsolv.te ~epval or proh1blt1oa attached t o aote 
which aight be doao oonalateatl J with the law •he~• lt not fo r ~ 
proh1b1t1on o~ ~e~al. We ~ef~r to &laot oa Int.rpretatioA of Lawa, 
page 103, whereto he oonaldua pz"eauaptlolla 1a a14 of 1atupretailoa1 

•It wo\ll4 DOt be oonalaten• w1 th the JPe­
apeot whioh ou deputMn~ of tbe goYerD­
ment owes to another, DOr wltb the good of 
'he -'ate. for t he oo~ta to 1epute to tbe 
Leglelature aDJ 1ntatioa to exo . d ~ 
rightful llmita of tll•t~ powu, t o riolate 
the reatralnta •bleb t he Oonal1tut1oa lm­
poaea u»>n thea, to d1aregar4 the pr1nc1pl ee 
of aoad .~ubllo PGlio)', or ~ • a law 
lea41ag to abiN.l"d, unjuai, 1nconYen1at, or 
lWPOaalble re.ul ta, or calculated t o dofeat 
1ts own obJeot,• • •• 

aod etatea ~~ followa oa page 104: 

•• • ••t the aaae tlae, aa •• haYe alreadJ 
~ aarte4, th objeot of ell oonatruoi1on aD4 
interpr etation la t o asoerie.ln the -aa1111 
and intention of th legisla ture. If the 
oanllai ia obaoure, or the 1ntentloa doub'­

ful , the courts ebould seek'* out. AAd in 
~· aeuob tbef will be a lded b J the p2'e­
.ump,to ns wblch •~ haYe men~toaed. t if 
the moa.n1ng and int eut1oa ue ole upoa 
the face of tba enactment. ther e 1e DO 
rooa tor c nauuotloa. 1Jl tlaat eTent. the 
11 tel'al scmae of the statute ia to be tat a 
u tta intended aeneo, aDd the judioluJ 
haY1ag nothing to 4o with ooaelderatlooa of 
juatloe, reaaon, or oonTenienoe. • • •• 

oa page 138 t hla autho• atatea: 

•1' 1• al tJ&fa to be preS\IIICd tha t the l tC18-
1 ture lntenda the aost reaaoaable aad bene­
f1olal c~nat:naot1on of lte enact ments! when 
t betr deslga ia obac\U"e or not expl1c tlr 
espr~aaed, &Dd auch as wi ll aTold 1noonTeD-
1ence, h~dablp, or publto injuries. Hence 
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lf a law ls couched in doubtful cw am­
biguous phrases, or i f lte term• are euoh 
aa to be f a1rl J auaceptible of two or 110re 
COD8UUOt1ona, the OOUl'tS , haYiag t llle pre­
sumption 1n mind~ w1ll attach •eight to 
argument• 4r wn rroa th lnoonvenlent reaults 
which would f ollow fro• pulttag oae o! aueh 
oonatruot1ona upon the statute, and will 
therefore a4oot the otbe%. • • •• 

But quallfloa the for ao1ng • lth thla atatement OD pagae 
12'7 and 128z 

•• • •aut tf there ta no doubt, obac~ltJ 
or amb1gu1tJ on tbe r~o• of t he l aw, but lta 
meaulng 1a pl ain :md expl 1c1t, the &J~~UMDl 
f roa 1noonvon1cnce haa no pl~cc. 'It aay be 
prope•, in giving a oonstru.tion to & statute, 
t o l ook t o tho ef ! eots aad consequences when 
ita prov1a1ona are amb1suous, or the leg1al at1va 
intent la doubtful . ht when tbe law l a cl eu 
and oxpl 1c1t, and its pJ'Ov1alona are 11\lsoeptibl e 
of but one 1Dtar.pretat1oa, lta coneequenaea, 
it enl, cu be avoided onlJ bJ a change ot the 
l aw itsel f, to be etfeoted b7 l eglalatiYe aa4 
not ~udio1al act1oa. •. • •• 

!here la anothe% rule which atatea 1t 1& desirable aa4 
neoeaaary to consi der tbo effects and coue<;.uencee of any given ooa­
at ruct1oa, an• •• find that tbeae ~emark• bJ thia well kDown autbo• ~· 
Oil pas a 100 l 

•tf the languece of a atatute 1a aablguoue, ol'­
if 1 t 1a fairly opou to e1 ther of two ooaaUuot­
loaa, tbe oout aar aDd should ooaaider the 
affects and consequences whtoh wi ll fol l ow fJ'oa 
conatrLlng it tD the one way or la tbe other, 
and adoot th· t oonatruotioa •bleb will beat tend 
to eke the. statute effaotu.al aad p1'oduoe t~ 
moat benot 1o1&1 reeul ta. 

But tf the atatute pla1alJ e~eaaea the leg1e­
lat1Ye pu.rpoae tnd aeaniDg oa lta face 1 lt -•• 
be eatoroed exac11J ae l t stan~• aDd ~tbout 
aD)' rcard wbaten• t o the J'esul t s whlcb 111 
tlow froa 1, •• • •• 
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OUr Oour~s,1n r~oogn1s1Qg aa4 applytna t bo foregotQg rulee, 
have DJ.wa.ye reoog .• ized the except lena ther eto to-•1 t , that when a 
law l a poat tlTe and expl lolt lt awat be construed aa r ead. 

Ia the oaae of State ex rel. • · coot 178 Mo. l . o. 193, 
e f1Dd the following a tat .. eDtJ 

•It la our opinion that tho alx\J da,s• 
notice doee not apply t o oond1ttona llte 
the preeent aa4 that the oonat~ottou of 
a oonatttutional or atatutorJ proTieioa 
ahould aeTe:r be ado, ted wbloh reeul ta ln 
the l'equ1•e0\nlt of uaeleaa and e.bauz4 acta, :,!:;tditi! ;tt Sf!!' t'l1"e poel t lTt .!A4 

AacS la the oaae of State • · at. Lo"'ta-saa r.ruaotaoo RatlwaJ 
Coapany, SOO a. • · l~o. 211, the Court atate4 ae followaa 

•• • •A oonatruotlon abould aeYel' be gl•en 
to a s t atute or a conatltuttoaal pro..-ts1on 
whlob would work such c f\le1on and Jtle­
ohlef, 'YI' ess E. qlber ~eaagMblt co et rug­
t1on !.! p,oasfbl!a. • • • • 

Aa4 ln tbe caae of 8\at~ •· Sanderson, 217 a. • l . o. 631 
the Court r...zted: 

•• • •When the la• expreaelJ attend• a judg­
aent with a pa%t1culnr etteot, or l mpoaea 
apecif1o po~~tea upon a tranagr eaeor, aa 
a%gument about tho hardob1pa therebJ entailed 
1a of no weight to mitigate the rigol' of the 
oonsequenoea. • • •• 

Aad ln the later oe.ae of St ate ex rel • Gorman • · ot~tt, 
36 s. w. ( 3d) l. o~ 833, the Court at&ted aa followaa 

•• • •Reapondent aa1•• ho•e•er, tbat thia 
conatnot1on would wort an aba~d1tJ, beoa.uae 
it wou14 of neoeaolt7 r equire the euper-
1atend.ea' of oae countJ to aoc:ep~. eaainst 
bls ju4gment, the j¥dgment of tho auper1nten4ent 
of another oountJl an4 ~rcfore tbat 1t l a 
reasonable w bel ••• tllat tile oh e troa •mar• to •auat• w a through a olertcal error. 
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But tba~ ta enti r el y speculat1Ye and la 
not in acco~d wt th wba't eeeaa t o bu."fe been 
~be 1ntenS1oa of t h o LetJielature wh• con­
sidered 1D the l i ght ot 'the otho~ provtatona 
ot the atatu"•· ...!. .::.:!owad .12. ooytJii 
J.i~tjU,tf Ue!.!ll!Qqt U&£4 lQ. 
ffty,)Se 9.1 t 098Jtb.Rt1op tt !A£, !1 42a 9l. 

1&!. u · · oua!tnt<t.L• • • • 

It would aetna that t be r omarka of tbe Cou:rt 1a ths ean4daoa 
oaae aupra, are p~z11c ar l y appropriate t o the inataat problea, .. ta 
the state PuZcheaiAg Aot we baTe a aecttoa of th~t act wbl-' .,eot­
f1oallJ laye a penalty f o-r t he r .. aktng of anr oontr ot ezoept t.a 
aoco~4an.e with the Purohaatns A ent ot. fbe pe ty aec\ioa of 
the Pu%chaaiDg Agent Aot togcthez itb the rep al aeot1on tho~J 
tndtoate the 1nt ent1oa of th6 Legtel ature to aate the s te ~c~ 
1Q1 Agent Aot t he one aad oDlr a et bod of chasing Btate euppltea. · 
fbeJ ba'fe thrown up nch sateguarde and barriers as to .ate ta 
a:.-o1dSDoe of the act tapoea1ble . tbue ta but oae •eJ d t!aat ••J 
la atr&llht ud narrow. 

there ta one fur \her obeorYatlon to be a4e and \bat ta 
that aar and all purohaaes or oo_ntracta ll&de br anJ board, bar .... 
oomm1a~1oa or department bJ Yirtue of any oonet1tutional powe~ 
weated ta auob body cannot ln oAy war be effec t ed bJ ~he stat. 
Puz-ohaatrag .t.s•n' Aot. !hta ia a general et ate• ent. but oJllJ .._.. 
aa caa be aade t o Jour general 1nqu1rr. 

• • •1noerel r t xust that tbe torogotug mar be of aoee 
w&lue to rou ta c11apoaiD.g of ro~ poblaa. 

APP VEDa 
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RespeoltullJ submitted, 

JlARRT G. WA!.TI Ti , l1t. 
Aea1atant Attorner Oeaeral. 


