STATE PURCHASING AGENT ACT: Effective July 24, 1933, and the
exclusive authority for purchase of
supplies therein contemplated

FILED|

8 September 1l, 1933

Honorable Forrest Smith
State Auditor
Jefferson City, Missouri

My Dear Mr. Smith:

Acknowledgment is herewith made of your request for an
opinion of this office dated August 29th in respect to the
State Purchasing Agent Bill. Your request reads as follows:

"The last Legislature passed a bill known
as the State Purchasing Agent, found on
page 411 of the 1933 Missouri Laws. This
bill became a law July 25, 1933.

"Will you please advise me if I am liable
on my bond for auditing accounts and Mr.
Nacy, State Treasurer, is liable on his
bond for the payment of these accounts,
even though at this time the Purchasing
Agent has never qualified. If we are
liable, should we require all small
purchases to be okayed by the Purchasing
Agent?

"I would appreciate an early opinion as
it affects a number of bills now on file
in this office."

After the receipt of the foregoing communication we
received an additional request from your office reading as
follows:

"The State Purchasing Agent Bill became
effective July 24, 1933, but no State
Purchasing Agent was appointed by the
Governor until sometime later. Is the
State Auditor authorized to audit accounts
made for state purchases July 2ith to the
date of the apgeintmant of the State Pur-
chasing Agent?
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The State Purchasing igent Act, known as Senate Bill 193,
is found at page 410 et seq. Lawzs of Nissouri 1933, ¥e shal. not
guote the entire Aet herc but will refer to such portions ~f the
Aet as epre appropriate as we deal with your inquiry. Gemeraslly
speaking, this mot creates a public office kmown as the State ur-
chasing Agent. This agent is to be the central agency for the
purcnase of all supplies for the various State boards, bureaus,
comaissions and departments. It defines his powers and duties in
very broad terms, provides penalties for fallure to couply with
the Aot and repeals all parts of law inocnsistent therewith,

In determining your problem, we are first confronted with
the issue as to when this Act became effective., There belng no
cmergency clause appended to this law, it would under the constitu-
tional grovision be effective ninety dayn -fter the adjournment of
the 657th Gemeral Asseambly, Upon an exasination of this Act we can
gsee no reason for this general rule being inepplicable. As hereto-
fore stated, this bill crestes a public office, this by virtue of
the very first sentence of the first sceotion of the Bill:

"There is hereby created and established
the office of the 3tate Purchasing Agent.*®

This public office came into existence on the 24th day
of July, 1933, Im our view of the case whether or not this office
wag promptly filled has noc bearing upon the effeotive date of the
a¢ct. Seotion 2 of the Aet provides as follows:

.SHOQ 3. QHA&L mcﬁlﬂh 3UPPLIEB.—TM
furchaging /igent shall purchase all supplies
except printing, bindisg and paper, as pro-
vided for in « 115, R, 8, 1939, for

all departments of the State, except as

in this Aet otherwvise provided. He shall
negotinte all leases and purchase all lands,
except for such departments as derive their
power to acquire lands from the Comstitution
of the State.*

Jeotion 14 of thies Aet provides as follows:

PSEC, 14, REPEALING INCONSISTENT OR CON-
FLICTING ACTO.,--=All mots oF parts of a20tse
inconzistent or in conflict with this Act
are hereby repealed to the exteant of such
inconsietency or ccanflioes."
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Therefore, on the of ‘ective date of ¢t is HiLl the Pur-
chasing -«iont wns authorized and recuired to purchase any =nd all
supplics for the various departucats, and all parte of existing laws
inconsistent therewith were thereby Trepeazled. No power or w:goﬂty
remained with the varicue boards, bureaus and comnissions -ffected
to purchage these supplies, but all such authority was vested in
the office of State Purchasing 'gent. It seemr that the Legiel ture
was not satisfied with the -nactment of the repealing clouse above
referred to but went furtiher to insure that a:ll purchnses be made
through the office orented and by virtue of the provirions of the
'0te The following section ie iadiestive of thelr vowed intention
to prevent purchuses ezxeept as provided for in the Bill:

88:Ce 10, VIULATION OF ACT RENOUERSZ CCHTRACT
VilUe==lne pever any department or agency of
the “tate government shall purchase or con-
tract for aay supplies, metericls, eguipment
or contractual services econtrary to the pro-
visions of this Aet or the rules and » at-
ions made thereunder, suci order or contract
shall be void and of no effect. The head of
such dep rtuent or agency shall be percomnclly
1i:ble for the ousts of sueh order or contract,
and, if clready paid for out of state funds,
the amount thereof may be recovered in the
name of the state im an anproorinte =otion
fastituted therefor.®

Accordingly, from and after the 24th of July, 1933, mo
dep rtment or asgemney of the State Government had any power or author-
ity to purchase or contract for any supplies as defined in the law,
but =11 sueh supplies were required to be purochased under the  ro-
vicione of the aet and through the office of the State Purchasing
rgent.

‘e have viewed your problem from several angles but the
foreg ing comclusion seeme inescapsble, The rorogolng construetion
of the '¢t places 1t within the reg.iremente of ths constitution,
other interpretations which might seea tc give relief would for
one reascn oF the other invede constitutional provisions.

Article 3 of the Comnstitution of Mlssouri reads as follows!:
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®PUREE DEPARTVENTS CF GOVANMENT.~-The
powers of fovcrnnunt shall be divided into
three distinct depariments~-the legislative,
excoutive and judicisie~each of which shall
be confided to a geparate megistraecy, and

no persoun, or collection of persons, charged
witi the exercise of powers properly belong-
ing to one of those departments, shall
exercise any power properly belonging %o
either of the others, except ian the instances
in this Comstitution expreszly dirseted or
peruitted.”

Section 1 of Article 4 of the Constitution of Meecuri s
as follows! '

BEGECTIOR 1. THE LEGISLATIVE POUWLR, subject
to the limitations herein coantained, shall
be vested in o Zenate and House of Repre-
gen ubives, to be styled 'The General
isseubly of the 3tate of dssouri.'?

The Courts have jealously guarded the rights =nd powers of
the three Departsents of Govermment and have unhss tatlngly held
statutes vold which invaded these rights =ad powers or attempted
to delegate these righte and powere to others. In the case of
Nerchants Exchange vs. Knott, 313 No. 618, the Court held the
Grain Uelghing and Graia Inspoattng Aet of 1807 void, =8 z dele~
gation of the Legislative power. In oonaidnré:g this question Judge
Lamm speaking for the Court, stated on page H

#s - sgection 1, article 4, of the Constitu~
tion provides tﬁn&l

'*The legislative power, subject to the
limitationes herein contained, shall be
vested in = Senate and Souse of Hepre-
gentatives, to be styled 'The General
Agsmebly of the State of ¥iceouri,?

Legisl tive power in Missouri ie, ther -
fore, lodged with the Ceneral Assembly and
not elsewhere except -e to such of 1t g
may be delegated under the provisions of
that instrusent--for instance, tc cities
in matters of local cuncern. B2Eriefly,
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legisiative power is the power to make
laws, What 1z a law? ‘iuniecipal law,'
says Chenee.lor Kent, 'is a rule of civil
conduct presceribed by the supreme power
of a state.' (1 Kent Com. (14 Rd.), 447.)
That definition 18 part of 8ir Wil iam
Blackstone's, which adds, ‘commanding what
is right and prohibiting whot is wrong.'"

“Speaking to that part of his definition,
Blackstone saye (1 Blk., 48): 'For legisla~-
ture, as was before observed, is the greatest
agt of superiority that can be exercised by
ene being over another., Wherefore, it is
req.isite to the very essence of a law that
it be made by the supreme power. Sover-
elgnty and legislature are indeed convertible
terms; one cannot subsist without the other.®

» % & 8

®deasured by the foregoing definition of law,
can the statute stand? We shink not. ¥We are
of opinion that the power to bind and loose,
toh.hlnngu;;to or suspend ::e operaﬁon 0!1 ¢
t aw when =nd ere 8 ©
Mouu{y uﬁnmﬁ and lnteg%il anF of
the law-making power, not tc be delegated to,
and wielded by, any commicsaion. True, the
act was passed by the Genera! Assembly,
approved by the Chief Executive and stands
lished as authenticated law, but to all
ents and purposee it is only a2 barren .
idenlity, having such life 25 is thereafter

breathed into it from an unconstitutional
source.* * **

It stould be noted that the statutes there in question gave
= body other than the (eneral Assembly, the power to say when the
act there under considerztion would be operative and for that reason
galid agt was declared unconstituticnal,

In the often cuoted case of State ex rel. Maggard ve, Fond,
93 1o. 6506, the Court considered the constitutionality of the Dram




Shop Optiom Law, The Court, after making the general statement that
laws a.y be passed subject {o & condition (such as a law giving to
Sehool Distriets a pertion of a schocl fund om condition that such
ddstriects will raise an equivalent or proporticnal sum) declared as
follow:?

#s » ¢ oThese are good conditions, ocapable
of being performed without in any way inter-
fering with the legislative will., But the
lew declaring an offence, or providing a
punishaent, or repealing an existing law

on condition that the Govermor or any other
individual shall assent to it, is as plainly
unconstitutional., It is the naked veto power.
It substitutes for, or rather adds to, the
legislztive will another will, which it
nakes nocessary to the existence of the law,
This is unconstitutional; mno one doubts it;
no one will pretend thut & law with such a
condition would be guod. Per Har).-lnq'lcm1
Judge, ia Rice v. Foster, 4 Harrington, 496,
See Parker v, Commonwealth, 6 Barr (Penn.)
510;- . a8

The Supreme Court of Ind. in the case of Isenhour vs. Sgate,
82 N, E. p. 40, had the Food and Drug Act under consideration. The
appellant in t‘u case had been convioted under this Aet for selling
milk containing formaldehide. One of Appellant's defensez as set
forth at page 41, is as follows:

%+ & *The pure food law provides that
‘within 90 days after the passage of this
act the board of health shall adopt such
measures as way be neccssary to facilitate
the enforcement thereof, and shall prepare
rules and ordinances where and whemn nec ssary
regulating minimun standards of foods and
ctnf-, defining specific adulterations, and
declaring the proper methods of oouoohn,
and examining drugs and articles of foud.
From this provision it is argued that the
law could 4ot become effective and 'could
not be violated until the state board met,
within SC days, preparcd 1%s rules, and
passed 1ts ordinanees r ating ninlnn
standards, defining adulterations, and
declaring the methods of collecting and




Hon, Forr«st Samith, - Septermber 14, 1933

‘and exa:ining foods,' and,

The Court stated onm tids proposition as follows, l.c. 418

#e & * *the duty iuposed upon th: state
board (Joes not) in any sence postpone the
taking effect of the law until the duty is
performed, Performance can mever be saild to
be ecuplete. The duty is continuing, and
will arise at any time when a new food or

is put forward, Besidesn, it is paro=
doxical to say th t the law is not effective
until the state board have aoted, when it
is ocertain that without the law they could
not 2t 2t nll. And to say that their aot
pute the law in operation is to exevse them
from acting, because no law requires it.* = *»

¥hile the above case was reversed om other grounds, it was
Leld thet the duty of the Board of Health to preseiibe rules and
regul-tions in no sense v.rled or ffeoted the penalty preacribed d
the statute for any violation of its terms., The penalty was effective
from the date the Act became a law. The Court would not coanstrue
the law otherwise for to do so would render it unconstitutiond!,

S0 in the instant czge, to conetrue this Act as ot effective
until the Governor exercised his power of appointment is untenadle,
First, because to d. s0 would delegate to the Governmor the power to
oreate a public office, nd Seound, Decause to do so would delez te
to the Govermor the power to deternine when, or if ever, the law
would become ffective.

As heretofore stated, thics act establishes a publie office,
The power of establishing such an office ia purely a legi-lotive
power, one which must be exerciced by the Legisl-ture and which
caunot be delog-ted to others,

In the case of State ex rel., Rosenthol vs, Smiley et al,
263 8, 7, 836 l.c. 226, Judge Raglmd stated:

“(1) It iz well settled thet only the
Legisl ture has the power to cre-te a
public of 'ice (other than = constitutionsl
office) as an instrumentality of govermment,
nd this power it cannot delegate.
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State v. Butier, 105 Me, 91, 73 Atl,
580, 24 L.R.A. (N.3.) 744, 18 Ann., Cas.
Hote 488."

To delay the effective date of this Aet to the day that the appointe
ment 18 made by the Governor would be to dec gate to the Governor
the power of ercating the public office of State Purchasing Agent.

Te construe the bill as not taking effeet until the
Governor appoints the 3t te Purchasing Agent would be to invade the
ri ht anc power f the .egislature to determine when the aet shall
be effective, as the power of appointment is in the Governor and
it is he who may determine whem the appointment 1s to be made
and accordingly, when the act 1s to be effucotive. The Govermor,
haviang this power would then be the agency determin'ng when,
if ever, and whoether or not the Act would be effeetive. Under this
theory, in the event he falled tc make the appointment, the law
wo .ld never be operative. It would be just as logical to hold
this az to say that upon the death or disqualification of the
present Purchasing Agent the law would be repecled =nd then
again revived upo u the Governor exercising his power of reavpointe
ment, This of course cannct be.

As is seen by the Indiana case above referred to, the
penalizing provisions  f that law were not im any way abated by
reason of the fajllure of the B ard of Health tc meke its rules
and regulations. The penalizing sections of the aoct wore ceparate
and distinet from those roquiring the Board to do certein acts
provided for im the law, S0 in the instant case it is our o inion
that Scotion 10 of the State Purchasing /‘gent Act wis cffective
on the 34th of July of the present year amd did not in any m-onne®
depend upon the aetion of the Governor for its validity or
effectivenens,

Hawing determined that the State Purchasing Agent et
is effeotive on July 34, 1933, we now proceed to consider the
further problems prescated by your inguiry. On€ of the Tirst
guestions which arises is the question as to the fallure of the
ftate Purchasing Agent to qualify., By your letter we note that you
specifically stated th:t he has not yet qualified, or at least
that some accounts or contracts were incurred uprior to his
qualification but after his appointment. This presents the pro-
ppeition of whether or mot he is or was a de faoto officer after
his appointment but prior to his qualification. Ve assume of course
that he entered into his duties and exercised hies powercz as State
Purchasing Ageant upon his appointment.
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In 46 C., J. 1063, bec. 366, we find the following ‘efin-
ition of de faecto officert

"An officer de fueto is one who hes the
reputation of belng the officer he assuncs

to be, and yet is not a good .fficer in

point of law, A persc will be held to be

-a de faetc cfficer when, and only when,

he 13 in posscesion and 1 exerc slng the
duties of an offiee, his incurbency is

111 in some respect; he has at lenst

a Tolr color of right or title to the office.*

And as to what is to be cuasidered as color of right or
titlie to office, we find on page 10668 of said €, J, the following:

*It (color of right or title to coffice)

may also exist where the incumbent, although
duly el eted or appointed, is 1n01igib1.

or has feailed to qualify,* & + »s

Therefore, w.der she foregeing suthorities, haviang been
duly appointed by the Gov.racr as “tate Purchasing Agent and
entering into the duties of such office and reprosenting himeelf
to be fully cgualified to act and toc carry on se dutics, dut
falling in some respeots to qualify as provided by law, we are
of the opintion that he would be a de faoto officer. This state-
vent howsever is ubject tc gualifications as will lster appesar,

Touohing the validity of his actes as de faeto officer,
we find this statement in 48 C. J, 1080, dec, 3783

*The aots of an cfficer de facto are as
vali. and effectual w=h re th:g ¢ neern
the pubiiec or the rights of ird persons,
until his titie to e of "ice 18 J ed
insufficient, ae though he were un offiocer
d:.guro. and the Legniity of the acto of
8 an officer cannot be collaterall
attucked in a proceeding to whioh he ie
not & party. But to be valld, the acts
of a de faetu ufficer must oom?ly with
the requirem:nts o0 ap licabie law, %o the
s me eztent and in the - :me nanner as
vaiic aets of de jure officers.* * * *°
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In the case of utate vs., Dierberger, 90 Mo. 369, the

Supreme Court discussed the status of - comnstable who had been
appointed but had falled to qualify by taking the oath of

office.

308 Ho. 494

The Court on this situation remarked as foliows, l.c, 375:

#e » »The act of the defendant here in
question was prob-bly his first act as
deputy, but we dov not see how that can
make any difference, for the constable
hed the undoubted right to meke the
appointment, and the appointument wna in
every way a good, formal and va.id ap-
pointaent, The appointuent made and
constituted him a deputy; sad although
he falled to take the oath he was an
officer de facto., The principle of law
is well settled that the ascts of suech an
officer are as effeotusl when they con-
cern the public, or th. rights of third
persons, a8 though they vere officers
d’ J“:Q.t * =i

In the cise of In re Oak Otre §; Kansas City v. MeTernan,
the Court cunsidered the validity of an ordinance

passed by the common council of Xamsas City, which hod been pareed
by o majority «f ome, one of the aldermen voting for the pro-
position having removed frow the ward from which he was clocted,
nd uwader the olity charter saild a.derman forfcited his offlece.

The Court st ted at page 509:

e » ¢The record shows that Sandler con
tinued tc attend the wmeetings of the Couneil
and to participate officially in its pro-
ccedings, including thepassage of the
ordinance in guestion, for a long period of
time after his removal from the ward from
which he had becm elected, The fact of

his removal, however, wae not at the time
known %o %hn other eity offieials or to
the public generally. !nder th: eircum-
stances he was = de facto alder-an, and for
reasons of pubiic pollo{ his actions as
such must be deemed valid and binding.* * +*

The foregoing ruling se ms subject to cme cualification,

how-ver, and th:t i- tiis, ome of the reasoas for cicthing a
de f=otec officer with the power and authority of a de jure officer
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is to protect tidrd partice and those who rely upon his apoerent
authority. However, if his shortcomings and disqualifications are
well known to those with whom Be deals, it camnot be¢ sald that

nis officiel acts are clothed with even the authority of a de freto
officer. This rule is forcefully laid down in the case of State

ex rel. Cosgrove v, Perkins, reported at 138 Mo, 106, Im this c=ge
the Homorabl!e Rdwaerd C. Crow presumed to s0t as Judge of the Cirouit
Court of Jasper Couaty, two days after his successor had gqualified,
~nd assuming such authority pnssed on two motions for new trial,

At the time he passed on these he stated im open court that he knew
that hie successor had qualified but that he was going to dispose
of pendiug matters., The Court in declaring this astion void stated
on p:ges 116 and 1.7 as followst

¢ ¢ *The foundation stome of this whole
dootri .e uof 3 defactyu officer, ns gathered
from all the suthorities, secms to be that
of preventing the publiic or third persons
from belag deceived to their hurt by rely-
ing in good faith upon the genuineness and
validity of sccs done by a pseudo-of’icer,
ilovever, much color of authority may clothe
the persom who a sumes to perform the
functions of an office and diecharge 1ts
duties, yet, 1if the publiic or third persons
are uot deceived thereby, if they know the
true state of the case, the re.som which
gives origin or existence tc the rulce whieh
validates the act of an officer de facto
ceases; and with it cease alsoc all of its
ordiinary valldoting incideates and conse~
Quenees,

In the case before ue there was no mis-
apprehension on the part of the public or
of tuird persomns, because Judge Crow
(+hose term of office hed imcubitably ex-
pired at least when Judge Perkins, huving
been el-cted, was duly commissioned and
qualified) procliaimed from the bench that
he knew that ¢ Perkine had gualified
&8 judge, that hi=z own term of office had
expired, anc that he did mot cizim that he
was judge of the court, but was only dis-
poeing of business left unfinished on
Degember 31, 1886, This belnz the case,
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there is no room in this record for the

de factc doetrine to cecupy. C.nseguently
the acts of Judge Crow were null and volid,
and shoul. have been thus treated by his
suoccesscr in office, who should have proe-
ceeued as requested by eccunsel for relators,
to pags upoR and determine the motions for
new trials.* * * *°®

Under the foreguing zuling, the stutus of the Purchasing
rgent belag well kmow to you, 1t is the opinion of this office that
he i3 not clothed with the authoerity of a de faeto officer., Ve
realize that the requirements of tris rule are that tha illegality
of nis title must be known by those who desl with him., However,
under the State Purchasing Agent ‘ot, before the Purchasing Agent
can proceed with any eontracts or purchases, he is recuired to
obtain & certification from you and ycu are required %o do certain
a0t~ which are prereq.isite to his involving the rights of third
parties or others w#hc might not know of his fallure to qualify.

In view of this faot it would seem that your knowledge would
vitiate the entire proceeding and th ¢t you emld not in good failth
progeed to authorize =ny salg or comtrzel unler he has July quriified.

. We shall next proceed to consider the cuestion of
iiability on your bomd for the paymeant of scocunts ercated between
July 24th and thc date the State Purchasing Agent was oppointed and

qualified.

In considering the questicn of your persopnal 1lisbility
for the payment of these accounts, we shal. firet refer to the
portions of the act which plice upon you duties in respeot thereto.

jeotion 4 of the tot provides!

*go departwent shall make any purchase
except through the rurchasing ‘went as
in this Aet provided, The Purchasing
Agent shal . not furnish any supplies
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to any department without Tirst securing
a certification frous the auditor that an
unencumbered balanee recsains in the sppro-
priation and zllotwment to which the same
is to be chrrged and that an unencurbered
balance rem=ins in the fund from which
paynent is to b: made, each sufficient to
g:y therefor, The Purchasing Agent shall
liable personally and on his bond for
the amount of any purchase made without
such certification and the auditor shall
be 1iable persomally and on his bond for
the amcunt of any falee certification.®

Your duties uader the above seetion are, upon the request
of the State Purchasing Agemt, to certifly to him ihat there 1e¢ a
proper appropriation for the ﬁoard, bureau, ete., covering the
rticles desired to be purchaced, that there 13 a balano: in sald
appropriation which will be sufficient to cover the pronosed ex-
penditure and Shat fundis are deposited with the State Treasurer
from which the ex enditure can be met., In other words, you ere
required to certify thet a proper aporopriation has been made for
the use of the bureau or department requesting the purchacse of
the supplies; that the suppiies are of a nature and kind which
properly f-11 within such appropriation, that said appropriation
has not been exhausted by sald burecau or commis-ion or avency, and
that there exists funde in the Treasury credited to the agency,
board or bureau which are unencusbered by any other demands, and
can be applied to the payment of the supplies requisitioned.

In this conneetion we respeetfully direet your attention
to %eotion 43 of Article 1V of the Missouri Constitution:

“All revenur gollected and moneys reccived

by the State from any source whateoever shall
go into the treasury and the Gemera!. Ag enbly
shall have mo power to divert the same, or %o
permit the money to be drawm from the treasury,
except in pursurnee of regul:r appropriations

made by law,"
The Supreme Court, construing this Section stated in
Srate ex rel. v, Gordonm, ¥o. l.c. 158:

"The langusge of the foregoing provisiom of
the Constitution 18 clear and explieit :nd
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forbide the payment of money from the State
treasury ‘reccived from any souree whatso-
ever' or 'of any funde under its mansgement?
except in pursuance of regular appro riations
made by law, Because of this constitutional
inhibition we have nu difficulty in deciding
that in the absence of an appropriation made
by the G n-ral Assembly for that purpose, no
funds eould be lawfully paid out of the
Blate Tre-ssury for the support and maintenance
of the game department.”®

: Respeoting the payment from the particul r fund of the
approvriation, we refer to Seotion 1P of Article X of the Consti-
tution reading as follows!

- "No moneys shall ever be paid out of the
treasury of this state or any of the funds
under its wan gement, g¢xcept in pursuange of
SA 820rooriation DY Lame

And in applying this Seotion, the Supreme Court stated
in State ex rel. v. Hackman, 314 Mo. l.c. 533

*I1t further appears that no monay has been
eppropriated out of whick relator's bill,
a8 herein submitted, can be pald and since
under the provision of Seeticn 19, Article
X of the Constitution, nc money maey be paid
out of the State Treasury except in pur-
suance of an appropriation by law the re-
spondent was and is without suthority teo
issue & warrant in payment of relator's
claim, For 1t cannot be said thnt a claim
is paid pursuant to an appropriation ac

Therefore, before 1asuing certification to the State
Purch:sing 'gent, you should be sure th ¢t all these conditions amd
requirenents are met., In the e of your fallure to properly
certify these fagts to the Suat the torogus section
makes you lieble personally and on ydur ﬁond for the amount of
false certification. However, the pemalty provisions of this =et
end there. They do mot answer or cover the situation as outiined
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in your requ st, but before dealing with this portiom of your inquiry
under the genersl statute respecting your general duties and obliga-
tions and liabilities, we shall give attention to your suggesticn
that these various order: and purch.ses might be okeyed by the State
Purchasing Agent and then handled by you in the usual manner after
being thur ratified. This act on the part of the Rte Purohaetng
Agent would amount to a ratification by him of these contracts which
vere not made under the provisions of 3enate 81 .1 193,

Section 10 of the Aet herestofore quoted provides that when
a:x purchase is made of supplies contrary to the provisions of the
A

“such order or comtraet shall be void and
of no effeot,*

and that the head of the agency or departmeat shal!. be personally
liable amnd

*if already pald out of stiate funds, 'the
amount thereof may be recovered.'”

This plainly indicates the inteation of the Legislature to
put an absolute end to al. purchasing of suppliez under contract or
othervise by any board, bureau or agenoy of the 2tate ezcept to the
State Purchassing Agent. There cannot be any question aes t the
Legielative intent reagocting the contracte whioch are made contrary
to the provisions of the agt. They have ia plain =nd emphatic vwords
deolared these to be void and of no effeet and have gone further to
place the liability elsewherc im the event the set iz ignored. Ve
cannot overlook this Legislative intent as sritten in plailn and un-
equivocal terms,

In respect to such contracts we find in 8 Ruling Case
Law, 701, the following statement:

*A contract directly and explicitly prohibited
by & constitutional statute in umsistakable
lanzuage is ebsolutely void. That has never
been judicially doubted, and is unani
conceded, To hold such » comtract vinding
would be tc enforce that which the legislature
has forbidden, to give effeet to that which
the legislature has declared vold,~—the repeal
of a law by judicial construetion.® * **
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And agein in regard to the enforceanility of such illegal
contracts we find on poge 830 of said work the following:

#s ¢« *hut there is practically no coafliet

of decisions om the proposition that 2 con~
tract void Decause 1t etipulates for doi

whut the law pronibits is incapabie of being
ratified. Contracte and aots that are
absolutely void are comtraots to do am illegal
agt or omit a legal public duty, usually
vonds of married women, ounsrao%s in & form
forbidden by law, officisl aete of persons
Lhaving no rooogni:od title 30 office, con-
tracts to do an impossible thing or {

leave unccert=in the thing to be dome, anhd
the 1ike, These re absolutely v)id, because
they have no legal snetion, and establish mo
legitimate bond or relation between the

parties.® * **¢

In keeping with the general rule as above laid down, the
8t, Louis Courtof Appeals considered a contragt for the sale of licuor
made in violation of a law forbidding such sale and declaring asny
such eontract void, and the terms therefore uneanforcesble and held
sueh contract to be incapable of ratifiention, This is the often
quoted case of Biock vs., Jeal, 45 Mo. A, 475, The Court in deteruining
this matter stated at page 4801

#s # =1t follows, ther:fore, as a conseguence
whioh ie entirely unavoidablie, that there oun
be no sueh thing ia law, .trictly speaking, =e

a ratification of a transaetion which, at the
lee of its performance, was prohibited by
statute, The par ies csanot legolize that
which the law has declared illegal., Heeves
v. Bum.’. 31"- Jc e 334-‘ * o

And in the case of Woclfolk v. Dumcam, B0 so. A,
Court, in holding & pr missory note givem for a gambling conaid‘ra on

void, st ted at page 4371

#s - *1¢% 15 well settled that nc actiom will

lie upon any contract based upon any uakawful
consider=tion, or which is repugnant to law or
sound poliecy or good morals, ex turpi com-
tractu actio nom oritur., And 1t is equally

wol.l settled that if a contraot growvs immediate-
Ly out of or is connected with an illegal




Hon. Forrest Smith. “A7= September 14,1933

or i:mora! act a court of jJustice will not
enforce it. And if the contraect in fact be
only c.nnected with the i1llegal or immoral
transaction and growing out of 1t, ¢t

it be in foet » nov contract, it ls egqually
tainted, Hayden v, Little 55 loe 4183
Gwinn v, Simes, 61 ¥o, 335; Sumner vs.
Summers, 54 ¥o. 340; Kitchen v. Greemabaum,
6l Mo, 110; Buckingham v, Fiteh, 18 lo.

Ryan v. Judy, 7 vo. App. 753 HKill va.
Jolmeon, 38 ¥o. App. 383} Hatoh v. Hanson,
48 0. A pe. 333, There is no distinetion
betwecn a ocontraet that is immoral in nature
and tendency mnd therefore void as -fum
pablic policy and ome that is illeﬁ and
prohibited bz law, Buekingham v, Sch,
m‘e.. . ®

In the more recent case 9fIsaacson v. VYan Gundy, 45 8, W,
(2d) p. 208, the Xansas City Court of Appeals nffirmed the foregol
ruling in considering = contract for the sale of a wtor vehicle void,
You will probably recall the Motor Vehicle iet deglares any sale of
a motor vehicle made otherwvise than through a transfer of a certi-
ficate of title shall be mull amd void. thins case the gale was
m-de on the 34th of July, 1038, and the certificate of title delivered
gome nine unys théreafter. At the time of the s le a chattel mo
was given $o cover a balance due, A replevin suit was brought on s
note =ad chattel mortg.ge but this sult was compronised by the giving

of a2 nev note secured by 2 new chattel « ¥When the pure
failed %0 make the p ts called for in the second note a replevin
sult was brought by nolder, The court held that the failure to

deliver the titie at the time of the sale vitiated doth the first
znd seoond transactions and th .t the sale was void and incapable of
ratitf’loation. The Court in denylng the recovery stated at page 212
as follows:

8+ » *The new note given in the settiement
ancunted to an extension of time for th: pay-
went of the note given for the original pur-
chege price of the GuC truek, There can dbe
no qguestion but that the second chattel mort-
gage upon which this guit is based is void
under the circumst-nces if the sale of the
truck took place on July 24th, 18238,
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Viodificition or abandonment of an illegal
contract by mutu:zl agre ment can not be a
lawful comsideration for a new contract

based on such original ¢ atract, even Aif
there is sume addition 1l lawful consideration,
ne long 28 the new ocontraet ie in any

based upon the subject matter which originally
made such ¢ ntract illegnl. 90 dismissal of
an action on an illegal e.ntraet is no law-
ful consideration for a promise based thereon.!
2 P ge on Contraets, p. 1838, 1040, * & &

These purchases and comtracts, the subjeot of your inquiry
being void and unenforcesble and not suijoct to ratifie=tion, the on:[y
relief that can be obtained is through the Legislature.

in Donnelly oa Public Contracts, we find the following
.tat.l')ﬂt. 1.0, 363

#s ¢ *Those dealing with these officials sre
chargesble with knovledge of the limitations
upon their power to ¢ ntraet, snd ‘here they
transgress the powers, their acts are void and
will bind no one. In like manner, even though
& contract is not ultra vires but is entirely
within the scope of 1ts corporate powers,
public bodies are not bound by such a contract
executed in ite name, if the officer whe
executes 1t had no power or authority to enter
into the contract,

In this latter class of cases, of course, the
public body na{ ratify the contraect, but

where the public body h-d no power to eater into
the contract, such a contract cannot be
ratified except by the legislature.,* » * **

To return to your inguiry respeeting your p rsomal 1iabill
for the issuvance of warrants for paycent of any obligations contraeot
by any board, bureau or agency subsecuent to the 24th of July, 1933,
we turn to Seetiom 11390 R. S. Mo. 1929, parts of which read as
followss

"3gc. 11350, BUND OF TREASURER-=BOND OF AUDITOR,
» » *Immediate .y after his election or sppoint-
went, the state treasurer shall execute and
deliver to the governor a bond to the gtate” * *
conditioned for the faithful performance of
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all the duties required or which may be
rogxlr.d of him by law,* * *The state
auditor shall execute in like time and
manner as hercin provided for the tressurer,
a bond* * * *with like provisions* * *

and subject to the same oonditions.* * *»

Portions of Section 11404 R. 8. Mo, 1939, respecting the
Auditor's general duties, are as foilows:

“SEC. 11404, GENERAL DUTIES OF AUDITOR,=—
He shall: First, sudit, adjust and settle
all claims againet the state payable out
of the treasury,* * *seocond, draw all
warrants upon the treasmry for money* * *
third, express in the body of every warrant
-hlcl; he may draw upon go treassury the
particular fund, approrristed by law, out
of which the same is to be paid;® * +*

Secticn 11435 provides the pemalties in case the Auditor
knowingly issuce any warrants unauthorized by law, and is as follows:

"SEC. 11435, PENALTY FOR ISSUE OF UNAUTHOR=
IZED WARRANT BY AUDITOR,-=If the auditor
shall knowingly issue any warrant upom the
treasury, mot authorized by law, he shall,
upon eonvietion thereof, be fined in a

sum not exceeding fourfold the amount of
such warrant, and imprisoned for amy

ln.fth of time not exceeding ome year, and
shal . be d’aud guilty of a misdemeanor

in office.

There being no authority in law for the issuance of any
wvarrants for the payment of these aecounts aseerued =fter the
34th of July, it is the ovimnion of this office that in the event
you issued warrants im payment of the same you would be 1izble on
your bond and su jeet to prosecution under Seetiom 11435 R. 8. ¥o.
1829,

In the foregol g consideration of this law, this office
has not overloocked the r of construotions whieh reguire that
unjust or absurd comclusions be avoided; that the spirit of the
law should ecomtrol and mot the letter, =md that an inconsistent,
inconvenient or impossible cunstrue ion should not be placed
upon any legisiative act., FHowever, all of the rules and axioms
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arising are but rules of construction aand can only be exercised and
put into effect where there is an ambiguity im the law coastrued or
when there is no absclute repcal or probhibition attached to acte
which t be dome consistent.y with the law where it not for sush
prohibition or repeal, We refer to Slack on Interpretation of Laws,
page 103, wherein he considers presumptions in aid of interpretation:

“It would not be consistent with the re-
spect which one department of the govern-
ment owes to another, mor with the good of
the state, for the courts to ispute to the
Legisiature any inteatioca to exo:ed the
rightful limits of théir power, toc vioclate
the restraiuts which the Comstitutiom in-
poses upon them, to disregard the principles
of sound ublic policy, or to make a law
lead to absurd, unjust, inconvenient, or
impossible resulss, or uioulatod to dei'ut
its own object,” * **

and states 2c follows om page 104:

#s ¢ sAt the same time, as we have already
remarked, the objeet of all comstruction and
interpretation 18 to ascertain the

and iatention of the legislature. If the
meaning is obscure, or the intention doubt-
ful, the courts should seek it out, And in
this search they will be alded by the pre-
sumptions which we have mentiomed. But if
the meaning and intention are clear upom
the face of the c¢nactment, there is no
room for comstruction. In that eveant, the
iiteral sense of the statute is to be takem
as its latended sensc, and the judiclary
having nothing to do with comsiderations of
justice, reason, or convenienge.* * **

On page 136 this author states:

"It is alvays to be presumed that the legle-
lature intends the most rezsonzble and bene-
ficial comstruction of its enactments, when
their design is obscure or not ozplic!tly

expressed, and such as will avoid inconven-
ience, hardship, or public imjuries. Hence
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if a lav is couched in doubtful or am-
biguous phrases, or if its terms are such

as to be falrly susceptible of two or more
constructions, the courts, haviag this pre-
sumption in mind, will attach weight %o
ufu-ontn drawn m the inconvenient results
which would follow from putting ome of such
construections upon the statute, and will
therefore adopt the other.* * **

But qualifies the foregoing with this statement on pages
1327 and 138:

“* » sgut if there is no doubt, obscurity

or ambiguity on the face of the law, but its
wmeauing is plsin and explicit, the argument
from inconvenicnce has no place., 'It may be
proper, in siung a construetion to 2 statute,
to looi to the effeots and conseguences when
its provisions are amb us, or the legisiative
intent is doubtful. But when the law iz clear
and explicit, and its provisions are susceptible
of but one interpretation, its consequences,

if evil, can be avoided only by a e of the
law itself, tc be effeeted legislative and
not judicial actiom,* * **

There is another rule which states it is desirable and
necessary to consider the effects and consequences of any given cone
struction, anéd we find that these remarks by this well known author are
on page 1002

“"If the 1 age of a statute is ambiguous, or
if it is fairly open to either of two construct-
ions, the court may and should comsider the
effects and consequences whieh will folliow from
conetr.ing it in the ome way or ia the other

and ado.t thet construetion which will best tend
to meke the statute effectual and produce the
most beneficial results,

But if the statute plainly expresses the legis~-
‘1’“2; pu:::on a.nil umag on ita.i:‘.c:hg :nt

exactly as stands u
u.ly “‘d vhauv.; tc the results which will
flow from it.* * **¢
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Our Courts,in rccognizing amd applying the foregoing rules,
have slways recoguized the excepticns thereto to-wit, that when a
law is positive and explicit it must de construed as read,

In the case of State ex rel. v. Cook 178 Mo. l.o. 193,
ve find the following stiztement:

*It is our opinion that the sixty days'
notice does not apply to conditions like
the present, and that the cocnstruction of
a oonltltutionnl or statutory provision
should mever be adopted which results in
the reguirenent of useless and absurd acts,

=jcXe 1is Serms are positive and

And in the case of State v. 5t%.louls-San Franeisco Rallway
Company, 300 8. W. l.c. 277, the Court stated as follows:

#+ * s, gonstruction should mever be given
to a2 statute or a constitutional provision
which would work such confusion and mis-
:hhfh giher reagonabig gonetrug-

And in the case of State v, Sandersomn, 317 8. ¥, l.0. 83,
the Court remarked:

#* + *Yhen the law expressly attends a judg-
ment with a particular effect, or imposes
specific penalties upon a tramnsgressor, an
argusent about the hardships thereby entailed
is of no weight to mitigate the rigor of the

consequences.* * *¥

And in the later cuse of State ex rel. Gorman v. Offuts,
36 5, W. (2d) l.c. 832, the Court stated as follows:

o o '!tn;;ondont says, however, that this
construotion would work amn absurdity, because

it wouid ortp.ocssit,troggiro th: lﬂp‘{- .
intendent of one county age sgaline

his juggnent. the J ent of :za' intendent
of another county therefore that it is
reasonable t0 velleve that the change from

‘may' to '‘must’ wus through a clerical error.
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But that is entirely speculative and is
not in accord with what seems to huve been
the intention of the Legislature when con-
sidered in the 1ight of the other psrovhion-
of the statute. ¥e are boumd - Ty

It would seem that the remarks of the Court im the Sanderson
case supra, are psrticularly appropriate to the instant probdlem, as ia
the State Purch:s Aet we have a section of that set which speeci-
fically laye a pemalty for the making of any contr=ct except im
accordence with the Purchasing Agent ict. The pemalty section of
the Purchas Agent Aot to;ethu' wvith the repcal seetion tho y
indicate the intention of the Legislature to mske the Jtate
ing Agent Act the one and only method of purchasing “iate supplies.
rnc{ ave thrown up such safeguards and barriers as to make 4a
avoidance of the act impossidle. There is but one way =2ad tht way
is straight and nsrrow,

There is ocne further observation to be made and that is
that and all purchases or oontracts made by any boaord, bureau,
comaniscion or department by virtue of any comstitutional pnu
vested tl such body camnot in say way be effected the 3tate
Purchasing t Act. This is a general statement, but only such
as can be m to your general inguiry.

Fe sincerely trust that the foregeing may be of some
value to you in disposiag of your probleas.

Respectfully submitted,

HARRY G, WALTNER, JR,
Ageistant Attorney Gemeral,
APPHROVEDS

Attorney General.




