
ST.IlTE BARBERS OOARD: Sal ary of retiring Board ends 
J uly 7, 1933 

September 6, 1933. 
/ 1~ 

FILE D 

Hon. Forrest Smith, 
State Auditor , 
Jefferson City, Ko . 

( j 
-----lt/7...-

Dear Mr . Smith: 

This ottioe is in receipt ot your letter ot August 
16, 1933 in which you reouest an opinion trom this department 
a s to the following state of tacts: 

"! have presented tor payment t he 
Jul7 expenses and .TuJ.y salaries ot both 
t he r~tiring membara ot t he State Da~ 
bers Doard and the new m~bers . 

The commission• of the new members 
issued by the GoTernor were all dated 
JUne 30, 19~3. The new members Quali­
fi ed by tak1ag their oath of otfice on 
July 7, 1933 . 

Uy office would appreciate an opinion 
a s to whether both the old board and 
t he new board could legally draw salary 
tor aerYioes during the same t i me. Also , 
whether both boards could draw traTell1ng 
expenses for t he same period. 

The appropriation made by the Legislature 
for the Barbers Board is contained in 
Sec. 4, page 92 ot t he 1933 Missouri Laws . " 

section 1352~, R. s . Mo. 1929 proTides, in so far as 
it is pertinent, as follows: 

"A board ot examiners, to ·oons1at of t hree 
persona, citizens of this state tor at 
least three years prior to their appoi nt­
ment, ia hereby created to carry out the 
purposes and to enforce t he proTiSiOD8 Of 
this chapter. such board shall be appointed 
by the GoT&rnor, by and with the adTice 
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an4 oonaent ot t he senate: Pronde4, 
that all members must baTe had a 
practice of at least tiTe yeara at the 
aaid oocopation prior to their appoint­
meat. Eaoh aember ot said boar4 shall 
sern tcr a term otrour r·r: inttiitil 
hla a:uiiiti'or la iprilate !!L qUalified • ••••• 

sec. 5• Art. XIV of the Constitution ot the State ot Uia­
aour1 prondea as toll on: 

•In t he absence ot any contrary proTisioa, 
all otticera now or hereafter elected 
or appointed. subject to the right of 
resignation, shall hold office 4ur1B8 
their official terms, and until their 
auoceaao~s shall be duly elected or 
appointed and aualitied." 

In the case ot State ex rel T. 'l'hompaon, S8 Y.o. 193, the 
Court held that b7 Tirtue ot the Conatitut1oa the SUperintendent 
ot Public Instruction waa continued in office until h1a auoousor 
waa appointed or elected and qualified. The Court aaid: 

"When the plaintitt•a aueceaaor waa dul7 
appointed and qualified, his te~ expire&, 
and not bet on." (Emphaar.-ours) 

In t he case of State ex rel, The At~orney General T. Banaon, 
73 Mo. 78, the Court said: 

'"The t1rat question is, what conatitutea, 
under the law, the official ter.a of juatioea 
of the peace? The statute in tore• now 
and when respondent was elected and quali­
fied, prOTide& that: 'JUstices of the peace 
are to be commissioned by the oouty court, 
and shall hold their otfioe tor tour years, 
and until their aucoeaaora are elected aDA 
qualified.' The constitution ot the State--
5th section, 14th article--declarea that: 
'In the abaeRce ot any contrary proTlaion, 
all otti•era now or hereafter elected or 
appointed, Shall hold ottice during thei? 
official te!'lll8, and until their aucceaaors 
ahall be duly elected or appointed and 
qualified.' The atipulatlon ot the parties 
ahowa that at the HoYember election in 187t, 
the respondeat waa dul7 elected, commia­
aion.. and qualified aa a juatlce of tbe 
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peace within and tor Kaw Township, in 
Jackson County, Missouri, tor the period 
ot four years, and until his successor 
was duly elected or appointed and quali­
fied. I t would s~em from thia that the 
~eriod Ofl'our :reari, -ancf initeTer-tlme 
hereat~er mat elapse Dirore the eliitron 

or appo~en and ~uailficatiO:n ot hla 
iUooeaaor, conalllU ea \he offic1ir term 
ot justices of the pea~. *'~*'; ----

Prom a consideration of these cases it may be seen that 
the term or otr1ce of a public ott1oer elected or appointed to hold 
office tor a definite period, and until hia successor ia appointed 
or elected and qualified, exp1rea at the time of t he qualification 
or such successor. 

This principle ot law is announced by Judge Arnold ot the 
Kanaaa City Court ot Appeala in the case ot State •· Brown, 274 s .w., 
965, l.c. t6f: 

"The law ia well settled that , where a 
public officer is elected or appointed 
to hold ottice t or a definite period, 
and until his successor 1s appointed or 
elected and qual1tie4, failure to appoint 
or elect a successor at the end of aueh 
period does not work a Tacanoy. State 
ex rel. Luak, 18 Mo.33S; State ex rel. 
SteTenaon T. Smith, 8' Uo. 158. It 
follows that the incumbent froDerii hol4a 
unJ11 liia-iUoiii.or la eieo e!:or a\solnte4 
an ~uili'flel, and 1t1a then till at 
lifiel'lt explrea.- S'rati ii're . oliTiiion 
T. Thompson, 38 ~o. 192; State ex rel 
Ranson, 73 ~. 78.ft 

It is a well recognized rule of law that the right of a 
publie officer to the salary of his office is a right created by 
law and ia incident to the ottioe; it does not haTe a contractual 
basi•, nor Is it dependent upon the fact or Talue or serTicea actu­
ally rendered. 

In the case of King • · R1Terland LeTee District, 279 s.w. 
195, 218 Mo. App. 490, the Court said: (L.c. 196) 

"It is no longer open to Question but t hat 
cot¥enaat1on to a public otr1cer is a ·ma er of statute and not of contnof, and 
that coiiPensatloa iifsta,' 1I it eilsta ar 
iit7 solely aa the creation o~the law -­
and then ia liic!'dentai to theo?Hce:­
stateii rel Eftlls T. Gordoll, ti5 Uo. 12 
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loo. cit . 27, 1'9 s .. 638; Sanderson 
T . Pike County, 195 o . 598, 93 s.w. 942; 
Sta te ex rel Troll v. Br own , 146 Mo. 401; 
47 s . w. 504. . Furthermore , our Supreme 
Court has cited with approval t he state­
ment or t he gener3l rule t o be found in 
Stato e• rel Wedeking v. ·ocracken, 60 
Ko. App . loc . cit. 656, to the effect that 
the rendition of services by a publ1e 
officer is to be deemed gratuitous unless 
a compensation therefor ia provided by 
statute , and that it by statute compensa­
tion is prortded tor in a particular mode 
or manner, then the officer 18 confined 
to that manner and is entitled to no 
other or further compensation, or to any 
different mode ot aecurtag t he same. 
State ex rel ans v. Gordon, supra. " 

Therefore , in Tiew of the foregoing, it is the opinion ot 
this department t hat the term ot ottice ot the retiring aembers 
ot the State Barbers Board expired July V, l9SS, at the time the 
new members qualifi ed by taking their oath. The salary and expense 
appropriation being incident to the orf1oe, the ret1r1ns aeabera 
ot the State Barber Board can not legally draw anr salary or traT­
elling expenses tor the period subsequent to July 7 , 19SS. 

APPROVED : 

ROY IJckf'l'TRICK. 
Attorne7 General 

Reapa~ttully sub~tted, 

.TOim W. HOF!U.&.N, J'r ., 
~s1stant J ttorne7 General. 


