TAXATION AND REVENUE: Constitutionality of Section 10070.

August 15, 1933

i — ™ |
FILE]
Hon. Frank K. Ashby
Prosecuting Attorney
Mississippi County
Charleston, Missouri L__“_,
Dear Sir:

We herewith quote your letter of July 14, 1933, addressed
to this department in which you request an opinion as to the
constitutionality of Section 10070 R. S. Mo. 1929:

"Please be advised that I as Prosecuting
Attorney of the County of Mississippi brought
a suit under Section 10,070 of the Revised
Statutes of the State of Missouri to enforce
the penalty of $100 per day for failure to
file the report as required. This suit was
for all the year 1930 or 365 days and for

the first 45 days of 1931 which was the

first day a report was filed.

A demurrer was filed to my petition and the
argument was that Section 10,070 was not
operative nor was Section 10,066 but that
Section 9853 Subdivision 5, being the new
Tax Commission Law had supplanted the old
law when it was said that 'all reports form-
erly to be given any State officer shall now
be filed with the State Tax Commission and
or forms prescribed by the commission'. I
prepared a lengthy brief on the theory that
the law was not changed except as to the
party to whom the report was to be made and
that the old law providing for the penalty
was still operative. The Court sustained my
position and overruled the demurrer but
before the proper record was made attorneys for
the Bridge Company suggested to the Court the
following:
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geeticn 10,066 of the Bridee dtatute
nszmes the folilowing bridge, telegraph,
telephune, eleetric power and light
comp:ny, electric tramsmission iines

0il pip. lincs Oor expresgs cqnpany,whila
10,070 which provides the penalty for
filing the notice required in Section
10,066 n-mes only, express ocompanies,
telegraph eccmpunics, teleplhone companies
and bridge companien, leaviag out elootrio
power and lizht companies, electric trans—
mission lines, =nd oil pipe linea,

They claim that bccausc the reports are

tc be Tiled by seven separate and dise
tinet compnies and uvn.y four of them are
subjected to pemalty under 10,070 for not
doing so, that this is speoiai legislation
and unconstitutionsl.

Ky first thought 4o that beczuse of the
fact that 10,066 was amended in the lawe
of 1923 adding the names of the new come
pany which were neglected to be put in

the penaclty statute that this would make
the law invaiid as to the other three
names added and save the law as to the
other four for which a penalty is provided.

I am afr. 1d the Judge muy decide to rule
this law unconstitution:l and beat me in
this suit before I have had proper time to
examine the law..... I am pressed for time
in that I cm beginning = very heavy criminal
docket here and overrum with work,

fculd you kindly assign some .ne the task
of locoking wp 8 law for me at the earliest
possivle minute. I will endeavor to hold
the Judge off until the law can be looked up.

If I couid get over this hard point, I will
need an answer to the foliowing cquestion but
we have plenty of time to go into it careful \y:-

Is a penslty under Seoticn 10,070 such a
penalty or forfelture which 1111 be a lien,
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prior and superior to a first mor
which was on the property at the tiume
the penalty was sued for by att-chuent.

The Cairo Bridge had a bond issue against
it vhen this sulit was brought vhich has
aince been foreclosed. The sult was
brought by attachuent.

I contend this is a penalty in conteu-
plation of the statute penalties
and forfeitur s prior and paramount liens
gn bridge property under the general tax
avg,.

The question of un~constitutionality is
the immediate need of hurry.

This means 241,000 to this County School
fund if we can make it stand up.*

We are herewith quoting from an opinion in the case of
stao ex rel. Powex Transmission Company v. Baker, 330 Mo. l.0.
11542

% 6+ »The commission shall have the ex-
clusive power of original assessment of
rajlroads, rallroad cars, rolling stock,
strest raliroads, bridges, teleg:
telephone, express oo-pnln, and o
similar public utiiity corporations,
companies and firms now pos essed and
exercised the state board of equali-
zation. d comaission shall also have
all powers of original assessment of
real and persomnal property now possessed
by any assessing officer, subject omiy
to the property now possessed by
acmu.g officer, subject only to
rights given by the Constitutiom to the
State doard of Equalization. dJection
130668, ARevised 2tatutes 1919, as amended
by the Laws 18933, page 372:

'All bridges over streams dividing this
State from any other state owned, controlled,

managed or leased by any person, COrpor-
ation, railroad company or jol:¥ stock
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company and all bridges across or

over navigable streams within this Stase,
where the charge is nmade for crossing
the same, which arv mow coastruct

which are in the course of cunst ion,
or whioh shall hereafter be constructed,
and all properiy, real and personal,
incl the franchises cwned by
telegraph, telephone, clegtrio power
and light companies, eleotric transe
aission lines, oll pipe lines, and eox~
press companies, shali be subjeet to
taxation for state, county, mumicipal
and other local purposes to the same
extent as the property of private perscns.
And taxes levied thereon shall be levied
and oollecoted in the maaner =8 is now
or may hereafter be provided by law for
the taxation of railroad property im
this 2tate, and county courts, and the
county -nd state boards of equalization
are hereby reguired to perform the same
duties and arc given the s-me powers in
assessing, © izing and adjusting the
tmn{hemmt’m&mum
section as the sald courts and boards of
equalization have or may hereafier be
empowered with in asseasing, equalizing,
and adjusting the taxes om railroad
preperty; and thd president or other
%;g aioi:;;o“ g e i B Tight
gx 3 8 ne, ectric power i
companies, cleetrie transmission lines,
oil pipe .ines, or express company, oF
the owaer of any such toll bridge, is
hereby requirsd to render statements of
the property of such bridge, telegraph,
telophone, eleotric power and (4
companies, eleotric transuission lines
oil »ipe iines, or express coupanies, in
l1ike manner as the president, or other
chief officer of the rallirocad company is
now or may hereafter be recuired to render
for the taxation of railroad proverty.!

The italicized words were inszerted in the
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seotion by the Legislature in 1933,

Re .ator contends sald Subdivision 6 is the
sole power and authority of oréginal assess-
ment possessed the Tax Commission, and
that Section 1 , 43 amended the Laws
of 1933, c.nfers no power or au ity on
the Tax Commission to assess property, but
only provides a method of levying and
assessing taxes,.

Respondents contend that the expression 'now
possesscd and exercised by the St:te Board
of Equalization' in Subff¥ision 6 limits the
authority of original as essment conferred
on the Tax Com:ission to authority then
possessed by the State Board of Xqualization.
However, they insist that the power to ori-
ginally ascsess relator's property is conferred
on the Tax Commission by Section 13056, That
section provides that taxzes levied on
cleetric trausmiscion lines 'shall be levied
and collected in the manner as is mow or

may hereafter be provided by law for the
taxation of rallroad property.’

We think the word '‘manner' as used in sald
section covers mot only the method of ascess-
nment f eleotric transmisaion lines, but =lso
locates the author!.g to make the assessment
with the Tax Comuission. (State ex rel. union
Eleotric Light & Power Co, v. Gehner, 386

8. W, l.c. 119; 8tate ex rel. Union Fleectric
Light & Pwer Co. v, Baker, 293 8, ¥, 1.0.402,)

The power of original assessment over puridly
local property is fixzed by Jeetion 10, Article
X, of the Constitution in the following words:
'The General Assembly shall not impose tnxes
upon countics, eities, towns or other municipal
corporations or upon the inhabitants or
property thereof for county, city, town or
other municipal purposes, but ray, by general
lows, vest in the corpor:ate authorities thereof
the power to assess and collect taxes for

sueh purposes,’
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Thus it appears that local property must
be ssses ed by local authorities. IT,
therefore, the Legislature intended by

an amendwment of 1933 to sSeotion 130586

to confer upon the Tax Commission the
power of original assessment over local
property devoted to private use, then
gnid amendment 1= violative of %h&a section
of the Constitution. (Laclede Land &
Improvement Co. v. State Tax Comnmission,
m b. m’ 1.0. m “3 8- “. 887,.
Howcver, &f the hqgililtnro only intended
to confer on the Tax Comuission the power
of original as essment over public utility
clegtriec transmission lines, then said
amendment is = valid law, We will not
assupe that the Leglslature undertook the
enagtuent of an unconstitutional law,
Rather, we hold that by the amendment the
Leglislature intended to ¢.nfer upon the
Tax Comniesion the power of original
asgescment over only publio utilities.* * »+

This case contains ome of the geoticns involved in your
ca @, nauely, SeotionlO066. /e are mot quoting the seetion again,
but will refer to the same throughout the o imion.

Thus 1t wiil be seen from the foregoing case that all
the within named companies and utilities of Seotion 10066 are now under
the Tax Commisesion 2 to the power of original ascses=ment instead
of the State Board of Fgualization. We think this disposes of your
matter which you originally presented to the court and on which
the court sustaimed your position.

As tc Seetion 10070 R. 5. Mo. 1929, which we herewith
quote,

*1f the president or other chief officer
of any bridge, telegraph, telephone or
express company, or the owner of any toll
bridge within the intent and meaning of
Section 10066, shall fail to reander to the
state auditor, om or before the first

of January in any year, a statement of
property of such bridge, telegraph, tele-




phone or express ¢o Yy, a8 the case

way be, as reguired said section
10066, then sush expPess oompany or tele-
graph company 0r telephone company or the
owner of sueh toll bridge so feiiing for
euch and every day of failure to render
suclh statement aftexr suoh first day of
January, shall forfelt and pay to the
state of Miscourl the sum of one hundr.d
gollers for the county puvlic school fund
in each and every county in which such
bridge, cxpress or telegraph or telephone
company shall have used its franchises

at any time within ome year prior to such
first day of Jammary, or in which such
toll bridge, or aay portiom thereof, was
situated on such first day of January;
which penaltiee chall be sued for by the
prosecuting aitorneys of the proper ocunties
in the name of the state of Misrouri, at
the relation of such prosecuting attorneys,
to the use ¢f the proper county puvlie
school funds, in any court having jurie-
dicticn, "

we finc that it is an old section which has not amended &8s was 800~
tion 10066 and does not include a8 you state in your letter three
other utilities, namely, Electrie Porer and Light Companies, Eleo-
ric Transmissio. Lines and Oil Pipe Line:z, And hence, the defen~

dant claims i% 1s therefore uncoastitutional.

The Calro bridge, Leing & bridge *over a strean dividing
thie oState from any other state owned, controlled, managed ete,"
has always been laciuded in bota segtlons, but rleotric Power and
Light Companies, ileotric Iransmission Lines and Oll ripe lines,
being industries which have sprung intc existence in the last gener-
ation, the legislature saw fit to amend Seotion 10068 so asz to in-
clude them,

It will be noted in sald seotion 10088 R. 8. Mo. 1829, that
all of them are tu be assessed and equalized as railroad property!

#¢ » *ind taxes levied thercon shall be

levied and collected in the manner as is
nov or may hercafter be provided by law

for the taxation of rallroad property in
this state, and county courts and the
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are hereby required to perform the sause
duties and are gilven the same powers in
assessing, equalizing and adjusting the
taxes on &he property set forth in this
section as the sald courts and boards of
equalization have or may hereafter be
empowered with in assessing, ecgualizing,
and adjusting the taxes on railrcad
proper ’.l . &

Since they are all included under subdivision 6 guoted above
in the powers of the state tax commission =:nd arc compelled to make
the reports to the tax commission, they therefore are all in the same
class, and sheuld dbe treated and assessed as rajilroads. You will note
that Seetion 10070 R. 8. Mo. 19289, mentions twice sectiocn 10068 and
apparently includes all companies mentioned in said section, and if
it wore not for this fact that the section was mentioned in the
pen31t¥ statute there might be some valid contention on the part of
the defcndant as to the unounatttutioaallt{ of the law of this sta-
tute. There 18 no change as far ac the bridge is concerned in its
relation. It was formerly one of four utilities mentioned in the
st:tute and is sti.l one of the same four in Section 10070. The
three companies which have been added if any of three were orose-
cutcd under the section w uld be in & better position than the bridge
company to plead the unconstitutiocnality of the seection,

#e have been unable to cite you a case directly im point
but suggest the following as bearing on the guestion.

In the case of City of Sprimgfield v. Smith, 332 wo.
1. ¢, 1137, the court said:

wees It 18 well estabi.ished in this
gtate that » law is not & special law
4f it apply to all slike of & given
claes, provided the classification
thus mace 18 not arbitrary or without
reasonable basis.”
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In the case of Hamman v. Central Coal & Coke Co. 156
¥o. 243, the Court mekes this statement:

"soth upon prinolple and authurity the
acts . f the L slature are to be pre-
luned conatitution=1i until the contrary
is claaxl; !ni end it is only when
estly infringe cn some pro=-
vision of the ounntitutlun that they can
be declared void for that reason. In case
of doubt every possible presumption, not
directly and clearly inconsistent Ii
the language and subject matter, is to be
made in favor of the cunatituttoaaltty of
the act.”

In the case of State ex inf. v. Hedrick, 341 5. W,
l. c. 420, Judge Blair has the foliowing to say which the defen-
dant atght be relying n in this ocase:

"A law may not include less than all who
are similorly eituated. If it does, it

is special and, therefore, inva id, be-
cause it onlts parts of tﬁosa whici

the nature of things the reason of tho
law inciudes. The question is not whether
considering all the eircumstances which
exist, the Legislature might not cone
stitutional .y meke 2 law which would
include = larger clascs., On the contrary
1t is whether it appears beycnd a reasone
abke doubt that there sre no distinctive
circunstances apperteining to the class
with respect t. which it hao legislated
which reascnably justify its action in
restricting the operation of the law to
the persoms, objects cor places to which
the law is made applicable."®

In the case of State ex rel. v. Hartmanm, 353 4. ¥,
l. C. 994, Judge Graves rendering an opinion said:

“That the luwemakers have the right to
mzke reasonable classifications of
subjects, notrithstanding that some kind
of a general law might be passed, 1s a
matter of universal recognition in this
State, A goneral law could be passed to
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cover any porticular subject, yet 1t might

not work out well im actual practicer * *
If ther is » reascnable basis for the

classification, the law must stand. 1r
;bere is no reasonsble besis the law must
ali."

In the case of 3tate ex inf. v. Southcrn, 3605 Ho. 1. e.
286, the Court said:

“The rule that = statute which r:lates

to a class of perscms or a class of things
is gemeral, while cne which only applies
te partlonia: persons or thiags is specizl,
has becn gtnaraliy aancunced in this and
other juris@ieticms.® * * ¢ & + + « = &

It is, hoscver, an essential adjunct of
this rule thet the classification maude by
the Legisleture shall rest om a reascnable
basis znd not upen o mere arbitrary divi-
slon made omly for purposes of legislation.
“ = % When this is borne io mind, and a
statute 1o ¢n.cted upon a basis justifying
its classification and is made to apply to
all persong who may hereafter fall within
its purview, 1t 18 not speclial legislation.®

With reference to the last portiom cf your letter, in
the event that you succeed in obtaining o judgment against %ho
bridge company will that be a prior liem to the first mortgage?:

Jections 10086 and L0070 quoted supra, are both under
the genersl taxation and revenue chapters, =nd Ssetion 100686
refers particul:rly to the fagt that the assessment of taxes and
collecting of taxes shall be in the manner presoribed for raile
roads. The penslties in the matter of coll.ecting delinguent
taxes in the case of railroads i1s found under Secticn 10034
which 48 us follows:

"“AL! prop rty owned or held by any failroad
oonpa:zlin any county in this state shall
be liable for the taxes assessed and levied
ageinst such company in such county, and
all state, county, city, towti viliage,
school tames, and taxes for the ereection
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of public bulldings, znd fur other
purposes, lcvied .om the property of

any raiiro d eompomy in such county,
togethor with sll dues, penalties und
costs asgcrulng thercoun, are hereby
declared a prior iicn in favor of the
state on all the property of such come
pany, rsal, porsoncl or mized, includ-
ing roadbed ud reliing stock, lands,
depots und other bulldings in such
county; and the fagt that taxes
asgessed against any aspecific property
of such company shall have beem pald
shall not exempt such property from
‘being subjected to the payment of any
and all other taxes due by such company,
snd the same are hereby declared to be a
pricz liea upon all such property, real
and personal, which lien shall have
precedence of a1l other liens, judgments
and decrees of whatever kind, and shall
be enforced as herelnafter provided.*

The bridge company, being prosecutcd for {ts fall-
ure to comply with its duty under the tazation and revenue lawe
of the state, 12 nvt a penalty which you arc trying to exact bee
cause of 1ts fellure to perform a duty as in the oczse of a cone-
tract between individucls, Further than that the pemalt
should be & prior iien just =s all delincuent taxes L.%I'
%%%ﬁ” cre prior licns, under sSecticns 9936 znd 9937, S.

» which cre as follows:

*All real estate upon which the taxes
remain unpald on the first day of gn:.arr,
annuniiy,shall be deemed delinruent, and
the esnxid county collieetor shall proceed

to enforce the lien of the state thereo

as required by this chapter; and any fail-
urc $o properly return the delincuent 1ist,
as reguired by this chapter, shall in no way
effect the validity of the assessment and
levy of taxes, nor of the judgment and

s2.e by which the col ection of the same
may be eanforced, mor im any manner to
affect the 1ien of the state on such delin-
quent rcal estate for the tazes umnpaid
thereon.*
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“The taxes due and unp:id on any real
estate which has heretofore beem ret-
urned dellacuent, and which has not
been forfeited to the ztate, znd the
taxes dus and unpaid om eny resl

estate which has been forfelted to the
state for the mompayment of such taxes,
shall be desmed and held %o be back
taxes, and the .Llen heretofore created
in favor of the state of Missourl is
hereby retained un eagh such trects and
lote of real estate %¢ the amount of
the tazes due thereon, and also the
interest and costs accruing under this

chapter, "
In view of the foreguing authoritics it is the
opinion of this Department that Seetion 10070 is constitutional

and that the penaltles mentioned im your letter com be establi-
shed ns prior ilems in the eveat of judgment.

Yours very truly,
OLLIVER ®, NULAZN
Assistant Attorney General,

APPROVEDS

ROY MeKITTAICK
Attorney General.
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