STATE AUDITOR: COUNTY COURTS: State Auditor may use some
: ;B discretion in period covered
V by audit and examination of
county records under Section
11478.
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Honorable Forrest Smith j"
tate Auditor
Jefferson City, Missouri
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Dear lr. Smiths

This Department aclmowledges recelp: of
your latter dated July 12, 1933, as followss

"e would be pleased to have the
opinion of' the Attorney General
upon the following questions

From a practical standpoint, how
meny years back should an audit by
the State Audltor, under authority
of Secs.l11476 and 11482, H, S5, o,
1v29, of a county offlicer's officlal
records and accounts be extended}

Under S5ec.063,H,5,10,1929, an action
for offlicial misconduct or omission
of duty is barred within three years
from the time the right of action
accrued, oSut 300.862. He So Mo, 1929'
provides that actions for relief on
the ground of fraud shall not be
barred until five years, Is 1t poss=
ible that Sec.862 applies only as to
fraud perpetrated by an officer 1in his
individual capacity, Seec. 863 belng
alone properly applicable to official
misconduct or fraud or omission of duty?

Aspuming that Sec,.862 was alone
avplieable, might it not be desirable
to have the audit extend back more than
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three years because of the following
proposition: "Where & puvliec officer
misappropriates money intrusted to
him, and freudulenily conceals hls
defalcations, the statute will not
begin to run until}.the discovery of
the freud - 22 K, C, L, 510" "

Sectlon 11478 lievised Statutes Missouri 1929,
referred to in your letter was repealed by Laws 1233, pacze 417,

Seetion 11478 as amended reads as follows:

"It shall be the duty of the State
Auditor at least once every two years,
either in person or by one or more
competent persons appointed by him,

to visit, examine, inspect and audit
the accounts of the various instlitutlions
of the state, including the state hos=
pltals, state university, Rolla Seciool
of Wines, State Teachers Colleges,
dissourl State Sciool, Heform S 1
for boys, Industrisl lome for Girls,
dlgsourli State Lanatorium, Confederate
Soldiers' liome, Federal Soldlers' liome,
and all other instituticnes supported

in whole or in part by the state,

and such other officers of the state

as receive thelr eppolntment from

any elective officer, and also at

least once during the term for wiiech
any County offlcer 1s chosen to
oxanine, inspect and audlt the aeeounts
of the varlous county officers of

the state supported in whole or in

part by publiec moneys, and without

cost to the county, County Clerks,
Cireult Clerks, Recorders, County
Treasurers, County Collectors, Sheriffs,
Publie Administrators, Probate Judges,
County Surveyors, County iighway
Engineers, County Assessors,Prosecuting
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Attorneys, County Superintendents
of &ehools, in every county in
the state whilch does not elect
and have a County Audlitor,
Such audlt shall be made by
the State Audltor as near the
expiration of the term of
off'ice as the muilting forece
of the State Audlitor will pere
mit. Such audit shall be
made in countlee having a county
auditor whenever qualified voters
of the county to a number equal
=" to five per centum of the total
number oi votes case In said
county for the office of Govere
nor at the last slectlon held
for Governor precedin: the
filing of such petition shall
petition the State Auditor for
such audit, but such counties
shall pay the actuasl cost
thereof into the state treasury.
Frovided, that any county having
an audit by petition shall not
be audited more than once in any
one yoar.

The above sectlon requires that jou, at least
once durin the term for which the respective county officers
ere chosen, examine, inspect and audlit the accounts of such
of ficials, which means that you should examine the entire
records and accounts of suech officlals made end kept by them
during the entire tern for wihich the respective officlial was
choeen or elected, If such examination develops a situa=-
tion that warrents you, in your judgment, in making an
examination of addltional books or records kept by any of
the county officials named In the above sectlion, then we
think you would have & right to and should extend your exam=
ination and audit to such an extent as the facts developed
by you would justify.
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as followss

-ectlion 863 Revised Statutes udlssourl 1929, is

"w“ithin three years: First, an

action against a sheriff, coroner or other
of ficer, upon a llabllity Incurred by thd
do of an act In his official capacity
and in virtue o his office, or by the
omission of an offleial duty, inecluding

the none=payment of money ccllected upon an
execution or otherwisej; second, an aotion
upon a statute for a penalty or forfelturs,
where the action 18 given to the party
aggrieved, or to such party and the state,"

Sectlon 862 Hevised Statutes iissouri, 1929, provides:

"Within rive years: First, all actions upon
contracts, obligations or liabilities,
express or implied, except those mentioned
in section 861, and except upon judgments
or decrees of a court of record, and except
where a different time 1s herein limitedj
second, an action upon a liablility created
by a statute other than a penalty or fore
felturey third, an actlon for trespass on
real estatey fourth, an action for taking,
detalining or injuring any roods or chate
tele, including ections for the recovery of
specific personal property, or for any
other injury to the person or rigzhts of
another, not arlsing on contract and

not herein otherwise enumerated; fifth,

an action for relief on the ground of fraud,
the cause of action Iin such case to be
deemed not to have acerued until the dilse
covery by the agsrieved party, at any

time within ten years, o/ the facta cone
stituting the fravd,.”

While Sectlion 863 follows Section 862 yet we tulnk

both sections should be read together and that an action brou ht
under the provisions of Jeection 863 on account of acts done by
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virtue of an office may be extended under the provislions of
Section 862 where fraud and concealment are properly pleaded
and proven,

In Putnam County v. Johnson, 259 lo. 73, a sult
by the county ageinst a county clerk, our construction of the
two statutes 1s reco:nized. The court at page 84 of the opinion,
referring to the case of Shelby County v. cragg, 135 ido. 291,
sayings

"It 18 true that Judge laciarlane was
discussing the tolllng of the Statute

of' Limitation by fraudulent acts, but

he says much that 1s of interest here,

The county court passes upon and allows
charges of the county clerk, To state

a good cause of action grounded upon fraud,
end fraud practiced -ust Le plsaded, 1his
is as much requisite in a petitiom grounded
upon fraud, ag 1° is & requisite to show
freud for the purpose of tolling the
statute, We do not believe the pleader
intended to ground the actlion upon fraud,
but 1 he did, the demurrer was well

taken, becausse the faects alleged were
insufficient, The rive=ycar Statute of
Limltatlion has no application fg@ the first
and second counts,

But plain:iff says "he threseyezr statute,
supra, has no application, because the
i1tems of cash named were not recelved by
defendant "in virtue of his ofrlce". We
do not agree to thls view, If they were
not received "in virtue of his office "
how were they recelived? e can conceive
of no other way or capacity in which they
were received. They may have been wronge
fully and, speeking from the statute,
unlawfully roeaived‘ but they were
evidently received "in virtue of his office."
In other words they were received as an
officer, not as an individual or agent.
Take the alleged overcharge for the "ax
books . #hether the defendant was allowed
or retalned the proper or the improper
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amount for such service, yet whatever
amount he did retalin rfor such services

was retalned by him officlally, for official
work, and was recelved, had, held and
retained "in virtue of his office" as

used in the statute.

If these two counts (first and second)

do not plead asctlons grounded upon fraud,
a8 wo have held, and 1/ they do seek to
recover from defendant money wrongfully
hold by him, but recelved by him "In
virtue o/ his office," then the three-year
Statute of Limitations applies, and the
causes of action stated in these two
counts are barred by such statute, Upon
this theory the trial court was right in

sustalning the demurrer as to these

counts,."

In the case of City of St. Joseph v, iiyatt, 274 lo.

566, belng an sction Uy that city against the city treasurer, the

court at

570 of the opinion, referrin: to the defonse

that the sction was barred by what 1s now Section 863, salds

"We are clearly of the opinion that the
lilability of the Guaranty Compeny for

the payment of sald sum of 316 ,431.69
must be deteralned m:or 2: ;bove sec=
tiom, ¢ & with the ?ta
_i_;_hgoa%. of prool devolved
upon plaintiff to show a state of facts
which prevented said statute from

running against it, The quantum of
proof necesgsary under such circumstances
is fully dlscussed 1n Shelby Co. ve rags
135 doe le. c.208, and following; Callan v,
Callan, 175 Mo. 1. c, 360=1=2; State ex
rel.v. Harter, 188 lo, 5163 State ex rel,
veXates, 231 ido, 2763 Jolmson v. United
Railways, 243 i0. 1, c. 208, and following;
Putnam County v. Johnson, 259 Mo, 73."

Obviously, the court was of the opinion that

the Statute of Limlitatlons provided for in Seection 863 could be
tolled when the facts as to freud and concealment referred to in
Section 862 were properly pleaded and proven.,




Honorable Forrest Smith -7- July 27, 1933

For your information and future guidance
as to what constitutes fraud and concealment within the
meaninz of the albove Section 862, the case of State ex
rel. ve. Yates, 231 do., 276, is exhaustive,

Very truly yours,

GILUERT LAMB
Asslistant Attorney Cencral,

APPROVED:

THLI' * 1
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