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STATE AUDITOR: 

v 
coUNy co u'RTS: State Auditor may use some 

discretion in period covered 
by audit and examination of 
county records under Section 

11478. 

llonorablo l'orroat Sm1 th 
tate Auditor 

J ofJerson City , Uissouri 

Doar r . Sm.1th: 

July 'in , 1933 
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c3 
-----.Bi 

'lhle Department acknowledge rocoi p t: or 
your letter dated July 12 , 1933, ae follove & 

" .e would be pleased to havo the 
op1n on o1 the Attorney General 
upon the fol1o n g question: 

From a pr ct1cal standpoint , how 
many years h ck should an auo.i t by 
the o>tate Auditor , er authority 
of seco. ll478 and 11462, R. s. o . 
1~29 , ot· a county off icer ' e ot"f'ieinl 
records and aeeo ts bo extoniodJ 

Under Sec.Go3,R . s .~.l929 , nn action 
for official ~econduct or om1so1on 
of du ty 1s bo.rrod w1 t hin throo years 
t'rom the time tho rie<)lt o.f action 
accrued . dut See . 862, R. • • 1929 1 
provides that actions for relief on 
tho ground or fraud olul) 1 not be 
barred until f ive year • Is 1t poss­
i bl e that Ssc . 862 a ppl1e n only as to 
fraud perpetrated by an of ficer in his 
tndiv1dual eapo.c1ty, Soc . 863 be ng 
a1ono properly applicable to official 
misconduct or fraud or omiae · on of du t y ? 

Assuming thnt Sec . 862 was a lone 
a op11cablo, mi ght it not be desirable 
to have tho audlt extend ck moro than 
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thr ee year bocauso of the follo 1ng 
propo 1tlon: " l'hore a puolic officer 
micappropriatee oney tntrusted to 
him. and t tdtlen t l) conceals his 
def tlc tionc- tho statute will not 
begln to run untll·the Ui~eovery of 
tho traud - 22 H. c. L. UlO '' ? '' 

Soct lon 11478 Uevlned Statutes lseour1 1929, 
referred to 1n your letter wun repealed b7 Laws 1933- pa ge •17. 

Se c tion 11478 as amendod r eads as follows: 

"It sliall bo the duty of the State 
Audltor at least onco every two yoare. 
o1ther in person or by one or .ore 
co~petont person.e appoi nted by h im. 
to visit ~ examine , inopect and nudlt 
tho accounts of tne various l n st1tut1ons 
of ~1e otnto, including tha s t ate hos• 
pltals , state .J!livor olty, Rolla Sc ool 
of lnea , •• tate Tenohors Coll o3es , 
~ssouri State Sc l~ol, Reform ~chool 
for voys ~ Industrial Home for ~lrla , 
. lssouri State ~anator1um, Confederate 
Sol di ers' llome , Fodoral Soldiers' Homo, 
and all othor 1nst1tutions supported 
1n wholo or in part by the atato, 
and such other o.fflcer o of tho state 
ns receive their appointment f rom 
nny eloctlve o1'ficor, and a.lao at 
least once during the torm f or wh ich 
ony County officer la choson to 
oxamlne , inspect and audit tho accounts 
of th~ various county officers o f 
tho state supported 1n whole or 1n 
part b y public moneys , and w1 tbout 
cost to tho county, County Cle rks , 
Circuit Clerks , Recorders , County 
Troaaurors, County Coll ectors , Sher1 tts , 
Public Ad n1etrators, Probate Judges , 
Coun ty uurvoyors, County Highway 
Engineers, County Aseeaaor e,Prosecuttng 



/ 

Honornblo Forr~at th - 3- July 27 • 19~-;5 

Attorneyo • County Superintenden t o 
of School~. 1n ever y county i n 
the state hlch doeo not elect 
nr.d h.o.vo a County .Auditor . 
Such a ud.T. t sbnll be mnde by 
tho ~tate Auditor aa near the 
expiration of the torm or 
office aF tbe au~1t1ng f orce 
of tho State Jmdltor wl.ll per-
m.it . ~uch audit shall be 
made in co,mt1os having n ""Ounty 
auditor ~en3var qualif ied ~oters 
o1' tno county to a nwuber equal 
to f!~e per contu~ of the to ta l 
nUI!lber of votes co.ae ln said 
county for the of f ice of Uover­
nor at t ho lnst election held 
for Govo1~or pr e cedin tho 
filing or such p etition shall 
peti tton the State Auditor for 
such audit, but such counties 
shall puy the actual coat 
t he reof into the stnto treasury . 
Provided • that any county having 
an audit by petition Dhall not 
be aud1 ted mOl' e Uum once in any 
one year . 

The a bove section requires that you , at l east 
once d 11rln tho term for which tho respoctive county off icers 
uro choeon, examine , inspect and audit tho accounts or s uch 
o.ff !cials. which moans that you ~hould exa'.!l lno the on t1re 
records am accounts o.f such off ic!alD made and kept by them 
during the ont1re ter111 tor which the reopect1ve of.fie1nl was 
chosen or elected. If such exLD.inatton dovelops a !J!tua-
tlon ~Lat warrants you. in your jud n t ,. 1n making an 
oxa~t1on of additional books or recorda kept by an y of 
the coun ty officials named ln the a bove aec t.ion . then we 
t hink you would h( VO a righ t t.o und nhoul d extend your exam­
ination o.nd audit to such an G7tent £& t M !'acts developed 
by you woulcl Jus tii'y . 
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as follows& 
~ ootion 863 Revleed 5tatutes isaouri 1929, is 

"within three years: First , an 
act ion against a shor1t'f , coroner or other 
offlcor, upon a liability incurred bJ tb4 
doing of an act ln hl a oi"ficial capacity 
and in virtue o hle orf1ce~ or by the 
omission of an official duty, including 
the non- payment of ~:tonoy c tillected upon an 
execution or otho iso ; second, an a ot1on 
upon a statute for a ponalty or f orfeiture , 
wbero the action is given to the party 
a~rieved, or to such party and the s cato . " 

~eotlon 862 Rov1sod Statutes ~1saour1 , 1929 , provic ~s& 

"rl1thin f ive years~ First, all acti ons upon 
cont racts, obligations or l iabilitie s , 
express or 1mpl1od., except t hoae mentioned 
in aoetion 861 , and oxeopt upon .1udgmcmta 
or decree a of a court ot record , om. except 
whero a differen t t imo ls here1n 11m1tod J 
second, an action upon a 11.b111ty cr atod 
by a stat ute other th1111 a penalty or tor-
fo1turo; third, an action f or treapa3s on 
real oatatea fourth, an action f or taking, 
detaining or 1njur1ng any oods or chat-
tela , including actions tor tho recovory ot 
opec1f1c poraonal property. or for any 
ot bnr injury to the person or rights ot 
another , not ar1a1ng ry,n contract and 
not her oin oth~rwlao enumerated: rttth, 
an actlon f ar rallef on t ho ground of fraud , 
tho cauae of action in such case t o be 
dee od not to hove accrued Hntll the d1a­
covory by tho a ggrieved part. ~ a t any 
t1J:Iu w1 thin ten years, of t o ·acts con• 
nt1tut1ng t ho rrnud . " 

hllo Soot1on 863 followo Section 862 yot wo t t1 ink 
both soc tiona sbould be road togetb.or nnd that an action brou ht 
under the prov1a!ons of Seotton 863 on account of' acts done by 
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virtue or an of1'1ce y be extended under tha txrov1a1ona ot 
Section 862 whore traud and eonconlment are properly pl eaded 
and proven . 

In Putnam Coun ty v . Johnson, 259 ltto . 7 3 , a suit 
by the county again t a county clerk, our construct on of t he 
two statutes 1s roeo n1zod . The court at po 84 ot t opinion, 
referring to tho case or Shel by County v . tirngg , 135 o. 291 , 
saying: 

" It is true t hat Judge ac arlane tro.n 
discussing tho tolling of t he Statuto 
of Ltm1tat1on by f r audulent acts , but 
he aays much t hat 1a of interest hero. 
Tbe county court paosos upon ana allowa 
e rges or tbo county clerk . To sta•e 
a good cause of action grounded u pon f raud, 
au d fraud practiced a t pl s dod. 'lhia 
i s a s much roqu1s1 te 1n a pe t1 t 1 on grounded 
upon f raud, as i t 1a a requisite to &how 
r roud f or the purpose or tolling the 

t atuto . .e do not believe th& pl e ader 
intended t o ground tho action upon !"raud, 
but !f ho did, the demurrer was ell 
taken, because t ho f'acta lleged. wer.e 
1nsu.ft iclont . The 1'1ve-year Statute at 
Limi t ation hna no applicat ion t q t.he f irst 
~~d second counts. 

But pln1n t.1ff cays .be three-tl~r statuto , 
supra* has no application* beea~se the 
i tems o f canb nacDd were not rece ived by 
defendant "in virtue of his off ice" . le 
do not agr9e to this v1ow. It tho7 were 
not received "tn vir tue or his office " 
how wo•·o ney rocelved? e can conceive 
of no o ther ay or capaci ty 1n which thoy 
wore r ecoi vcd. Thoy :.ay hllvo been wron 
f ul l J and , speaking froa the statute , 
unlawtullJ reoo1vod but they were 
evident ly r co1vod t.1n virtue of his office. " 
In other f}C) l'ds they wore received as an 
officer, not on an 1nd1v1dual or a gent . 
Take ttle a l l e god overcharge for tho G.lt 

books . h e t hor t llo defendant was allowed 
or r etain the proper or tho i mproper 
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amount tor st&ch se rvice , yet wbatovor 
amount he did retain " or ouch services 
wuo rota1nocl by h1m ofric1al1y • f or o!"f1c1al 
work, nnd was received# bad, held and 
retained "in virtue or his off ice" aa 
uaed 1n the statute. 

I f these two count~ (firs t nnd second) 
do not plead act1ona ;rounded .. pon f raud. 
ae o have held , and i f ~ey lo seek to 
recovor from def'ondan t money wrongfully 
hold b7 him, but roooivod by h1m 1n 
virt ue ot· his off ice," thon tho threo-yoar 
Statuto of Limi tations a pplies, an the 
causes or notion atatod i n theao two 
counts are barred by euch atatuto. Upon 
this th eory the trio.l court wo.a right 1n 
·oua ta.ln1ng tho dol!Ulrrer as t o tll.ooe 
counts. " 

In tbo caoo o! City of St. Joseph v. Jyatt , 274 o . 
566 , beinG an o.c t1on t y t blt ci ty a !DDt t he city treaaurer , t he 
court n t page fRO of *',he op,.nion, re.terr1n=-- to ttr defense 
that tho action \7as oorrod. by what 1a now Section 863• sn1da 

"•e are elecrly o~ the opinion t hat the 
11nb111 ty ot tho Guaraney <..ompeny for 
tho pnymsn t of said aum of l6 , 431 . 69 
must bo detor 1nod undor t be above sec-
t an, 1n connoctton w1 th the r acta of 
tho ca"ii. ·be burdon of proor devol ved 
upon pla1nt1ff to &how a stato or fnots 
which provtmtod ao.1d statuto !'rom 
running against i .t . The quantum ot 
proof necessary under such circ~taneea 
1s f ully d1scuDaed in Sho1by Co. v . ragg 
135 o . 1. c.298, nn:1 t'ollo.llng; Callan v . 
Callan, 175 l1o. 1 . o . 36Q-1• 2 J State ox 
r el . v . Harter, 168 MO . 516J Stat e ox rel. 
v . Yate o, 231 ~o . 276; Johnoon v . Un1t od 
Ra11wnys , 243 Jo . 1 . c . 29u, and fol lowing; 
Putnom County v . Johnson, 259 o . 73. " 

Obviously , the court was of t ho op1n1on that 
tho Statute or Ltmitatlona provided .tor in eot1on 863 could be 
tolled whon the r acta as to fraud and concealment rororred to 1n 
Section 862 wBre properly ~leaded and proven. 
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f or your tnrormnt1on and futur e guidance 
as to what const1tutos f raud ond concealment w1th1n the 
mear1ng ~f t he above Sec tion 862, the case of St ato ex 
rel . v . Yatea , 251 o. 276 , is exbaus 1ve . 

APPROVEDt 

ROY Bckrl''lm:cr- - ­
Attornoy Gene ral . 

GL: LC 

Very truly yours. 

G ILBER'l' LA tiD 
Assistant Attorney ~ral. 


